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Oregon State ADR Provider Roster

To access the roster visit:

www.doj.state.or.us/adr/
or contact the Department of Justice 
ADR Coordinator (503) 947-4520
To encourage ADR and to have ADR providers (mediators and facilitators) available in a timely and efficient manner, the Department of Justice (DOJ), in cooperation with the Department of Administrative Services and other state agencies maintains the Oregon State Agency Mediator Roster.  
This roster is available to state agencies and to parties who may be involved in a dispute or mediation or facilitation involving a state agency.  The Roster was most recently updated by a Request For Qualifications issued in January 2007 and will be updated again in the Summer of 2007 to include Mediator & Facilitator Price Agreements with the State of Oregon. 
This bulletin discusses:

In accordance with ORS 183.502, the Department of Justice encourages the use of collaborative problem-solving processes. The Department is committed to the design, development and implementation of innovative, flexible and accessible conflict resolution processes and to assisting staff and clients in the use of these processes.

· How to narrow the list and select the right  mediator or facilitator for your needs

· Procurement steps for state agencies

· Sample contract language for ADR Services

Narrowing The List/ Selecting the Right Mediator or Facilitator

Agencies may use the Roster to obtain the names of mediators or facilitators who are appropriate for a particular controversy.  As of March 2007 the Roster contained the names of about 70 ADR providers.  To make the task of finding the right mediator easier these ADR providers are grouped into five ADR Service categories, based on the ADR services most commonly used by state agencies.  The Roster also contains a link to the Statement of qualifications for each Provider.  These statements include additional information that can help you find the right person, including: hourly rates; specialized subject-matter expertise; training & experience and whether or not they charge travel expenses to work in your area.
Six Categories of ADR Services
The State ADR Provider Roster establishes certain minimum qualifications for six categories of ADR Services and indicates which Providers are qualified in each category.  For the purposes of the state ADR Provider Roster, the terms “facilitator” and “mediator” both describe processes in which an impartial third-party:  
· assists two or more parties in reaching a mutually acceptable resolution to a controversy; 
· conducts an agreement-seeking process; or 
· helps parties reach a consensus.  
Whether you use the term “mediator” or “facilitator” to describe the process is a matter of preference.  Some participants/parties believe the term “mediation” is less desirable because it emphasizes the fact that they have a conflict or dispute.  In other cases, the term “facilitator” might be used to emphasize the fact that the process involves a large number of participants or is “forward looking” (i.e., the focus on achieving agreement around a future policy, plan or rule rather than is on a “dispute” or conflict” that occurred in the past.)
THE SIX CATEGORIES OF ADR SERVICES ARE:
1 Mediation or facilitation (involving 2 to 5 parties) – This category of ADR service is a general category that covers most types of mediation and facilitation that state agencies get involved in.  It is also the largest category of ADR Providers.  
1. [image: image2.wmf]Large group mediation or facilitation (6 or more parties.) – It takes different skills to work with large groups of people to achieve agreement or resolve a dispute.  This is a broad category which includes Providers with experience in mediating or facilitating with groups of six or more participants. 
2. [image: image3.wmf]Mediation or facilitation of workplace conflicts - is a category of ADR Services in which an ADR provider conducts an assessment or collaborative process to address a workplace-related conflict.

3. Litigation Settlement Mediation - is the mediation of disputes that occur in the context of actual or threatened litigation or contested case proceeding.  

4. Neutral Evaluation of Legal Disputes - is a category of ADR Services in which an impartial third-party hears informal presentations by all sides and then offers the parties a non-binding, oral or written evaluation of the controversy, the strengths and weaknesses of each side’s case or of potential settlements. A Neutral Evaluator is usually someone with a law background and litigation experience and may also have some specialized subject matter expertise. 

5. [image: image4.wmf]Public Policy Mediation or Facilitation - is a category of ADR Services in which an ADR provider assists parties in seeking a collaborative solution to a controversy involving issues with broad public impacts. At least one of the parties is usually a public body.  Working with a state agency, local government and neighborhood groups on the siting of a controversial new facility (e.g., power plant, group home or prison.) or helping a group of government agencies, environmentalists and natural resource users reach agreement on a policy for the management of forest land are examples of public policy mediation and facilitation.   
Subject Matter Expertise 
How much “subject matter expertise” will the mediator or facilitator need in order to be effective in conducting this process? Because mediators and facilitators do not render a decision or decide who is right or wrong, they usually do not have to be an expert in the subject matter.  There may be times, however, when the mediator or facilitator needs some familiarity with the subject matter or relevant technical jargon to be effective.   The ADR Provider Roster uses the following categories to identify a providers subject matter expertise:

1. BUSINESS AND FINANCE: General; Investment and Finance; Patents or Intellectual Property Rights
2. CIVIL RIGHTS 
3. CONSUMER:  All Types, Consumer-Merchant Disputes; Assistive Technologies; Vehicle Sales, Service or Repair
4. CULTURAL: Cross Cultural, Ethnicity, or Related Fields

5. EDUCATION, Education

6. Special Education
7. ENVIRONMENTAL:  Agricultural Exceptions (goal 2), Agriculture, Air, Land and Water Quality, Coastal, Endangered Species or Wildlife, Energy, Forestry, Hazardous Materials and Environmental, Other Natural Resource Related, Water Resources,  Wetlands.
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GOVERNMENTAL AND REGULATORY:  Government-to-Government (e.g., state-tribal), Professional Licensing, Public Utilities

9. HUMAN SERVICES: Child Dependency and Permanency Planning (Adoption), Disability, Family Services including Service Plans, Health Care, Senior Services, Social Services, Vocational Rehabilitation, Public Assistance – AFS.
10. 
INTERNATIONAL.
11. LABOR AND EMPLOYMENT: Collective Bargaining and Labor, General Employment and Human Resources, Workers’ Compensation,  Workplace Interpersonal Disputes

12. TORTS OR INSURANCE CLAIMS
13. TRANSPORTATION:  Construction Industry & Contracts, Civil Engineering, Eminent Domain, General Planning, Growth Management, Railroad

14. HOUSING
15. LAND USE
16. REAL PROPERTY
17. SITING CONTROVERSIAL PROJECTS or Facilitates

Additional information available on the Roster
The statement of qualifications for the ADR Providers on the roster includes additional information that may help you find the right mediator or facilitator, including:
1. Do they charge travel expenses to provide services in my county? Is there a specific location or geographic area where the services will be needed? Are you only interested in providers who will not charge travel expenses to work in this county?

2. How much do they charge? Will the other parties be sharing in the costs of the mediator’s services? 

3. What kind of training and Experience do they have?

Talk With The Mediator/ Facilitator About…

In selecting the right mediator or facilitator you’ll want to talk with them directly about their availability to do your project and how they might approach it.  They may also give you information that will help you draft an appropriate statement of work and the steps of phase to the mediation or ADR project.   
Also be aware that mediators and facilitators have different styles and approaches.  For example: 

· Evaluative Mediators  - help the parties understand the strengths and weaknesses of their cases and the likely outcome in court and may propose ways to resolve the underlying interests of the disputants.  In this mediation style, much of the communication is channeled through the mediator often with frequent use of caucus sessions. (This is a term coined by Leonard Riskin.)

· Facilitative Mediators - want the ideas/solutions to come from the participants only and encourages direct participant communication. Facilitative mediators do Not propose solutions or predict outcomes (e.g. you would NOT expect this type of mediator to say, “I’ve seen 100 of these cases, if this goes to court I don’t think you’ll get anywhere near what you are asking for...”). 

· Transformative Mediators.-  do not seek settlement as the primary objective, but rather seek to empower the parties to advocate and decide for themselves, and help them reach an understanding of the other party’s perspective so as to engender recognition of the legitimacy of that perspective in the form of apology or other concrete step to resolve the dispute. Some mediators consider this a form facilitative mediation.
Other Types of ADR Services They Offer
The providers on the ADR Provider Roster provide a variety of services in addition to mediation and facilitation.  These additional services can be found in Section 3 of their Statement of Qualifications and may include:
1. Conflict management systems analysis, design & improvement” – involves an analysis of an organization's existing system for handling conflict and may include the design and implementing conflict management or dispute resolution procedures. These procedures typically encourage early, informal resolution of conflicts.  
2. Public Involvement Processes - Also known as "public participation processes" this includes a wide variety of processes from information dissemination (i.e. a public meeting to announce a new program and answer questions.) to collaboration (i.e. public hearings and work groups to draft a policy based on agreement of the participants.) “Public Participation Consultant/Professional/Practitioner” - Is a person with skills in conducting public involvement processes, doing research on stakeholder concerns or issues, facilitating public meetings on behalf of a client, developing strategies for disseminating information to the public.
3. ADR, Conflict Management, Communication and Negotiation related Training – Some projects may require an ADR provider to do training as well as mediation or facilitation. The Statement of Qualifications indicates which ADR Providers have experience in and offer training as one of their services. 
4. Leadership or conflict resolution related coaching  - Via one-on-one or group coaching ADR Providers help managers and other leaders use challenging situations and conflict to develop their skills and grow as leaders. 
5. Strategic Planning - 
6. Facilitation of retreats for groups experiencing conflict – Groups and organizations in conflict often use time off-site to deal with their group dynamics. Some ADR Providers are skilled at helping in the assessment, design and facilitation of these retreats. 
7. Conflict Assessment - – means the activities of an ADR Provider to help the parties determine if a particular controversy is appropriate for a collaborative process and if so, under what conditions. In the case of complex public policy disputes, an assessment is often conducted by a neutral, external to the agency, with skills in convening parties and designing dispute resolution processes.  An assessment may also be used as an opportunity to clarify the issues in dispute, design a dispute resolution process, and determine the potential costs of such a process or to determine who should participate in the process.  
  Table #1 –Methods for Procuring ADR Providers
(For agencies subject to DAS Procurement authority)
	
	#1
	#2
	#3
	#4

	Method
	Direct negotiation
	Informal procurement
	Formal procurement
	Price Agreement

	DAS Rules
	OAR 125-247-0265.

	OAR 125-247-0270

	OAR 125-247-0255 through OAR 125-247-0261.
	

	Dollar limit
	Not more than $5,000


	Not more than $150,000


	No Limit

	Not more than $150,000



	Selection process
	Select any mediator or facilitator on the roster
	Consider at least three mediators or facilitators from the Roster and select using criteria
	Issue a request for proposals and evaluate responses

	Select any mediator or facilitator on the roster who has entered into a price agreement with the state


	Can “mutual selection”
 be used as a criteria for contractor selection?
	Yes
	Yes
	Yes
	Yes

	Notice of Solicitation to Office of WMSB for each contract/ mediation?


	Yes
	Yes
	Yes
	No

	Post solicitation notice on ORPIN prior to selecting mediator or facilitator?

	Yes
	Yes
	Yes
	No

	Negotiate rates and contract with Provider for each  mediation? 
	Yes
	Yes
	Yes
	No

	Draft Statement of work for each mediation? 
	Yes
	Yes
	Yes
	Yes


Mediator & Facilitator Contracts

Because ADR  processes vary so significantly in their design and execution it is important that thought be given to the mediator contract, particularly the scope of work.  The agency must give the mediator or facilitator  (also referred to here as the "provider") clear tasks to perform but the agency will also need to rely on the expertise and skills of the contractor in how these tasks are to be accomplished. 
A well executed mediator contract not only ensures compliance with procurement law and promotes a more effective dispute resolution process it also gives the contractor the autonomy, neutrality and resources needed to help everyone participate fully in the collaborative process. In all cases, the agency must execute a Personal Services Contract whenever it contracts with a mediator or facilitator. 

The "Personal Services Contract for Facilitation and Mediation Services" form has been developed by DOJ specifically for use in procuring a mediator or facilitator. A copy of the contract form can be found at http://www.doj.state.or.us/ADR/psk.html .  This contract form is approved by DAS and contains all required contract clauses and clauses appropriate for mediation and facilitation.   It may not be altered except for DOJ-approved alternative clauses. NOTE: Providers who have entered into a Price Agreement with the state have already agreed to the contract form and provisions and agencies need only will write a statement of work for a specific project and enter into a work order contract.  
Typical terms and conditions for mediator contracts:  
The Contractor  will work to facilitate the dispute resolution process and assist participants in reaching a mutually acceptable settlement and shall:   

1) Act as an impartial intermediary conducting the mediation fairly, diligently, even-handedly, and with no personal stake in the outcome and shall avoid actual, potential, or perceived conflicts of interest that can arise from the Contractor’s involvement with the subject matter of the controversy or with the participants, whether past or present, that reasonably could raise a question about the mediator’s impartial regard. 

2) Not act as an advocate for Agency or the other participants (“other participants” means the other parties who are participating in the mediation process.) in the Matter;

3) Not serve as an advocate for any party against another party in the matter in mediation or in any related proceeding. 

4) Acknowledges and agrees that Contractor is not acting as a judge, has no authority to force a settlement on Agency and other participants, and shall not propose a settlement offer or agreement without the consent of Agency and other participants; 

5) Preserve Agency's and other participants' desired level of confidentiality in the Matter;

6) Not reveal information disclosed to the Contractor in a private meeting with Agency or one or more of the other participants, without the disclosing party’s consent; and

7) Not engage in any other services for any of the participants involving the same or significantly related issues, unless the other participants provide their informed consent.

8) Establish and maintain, at all times a neutral and impartial relationship with Agency and the other participants in a ADR process, and shall have a continuing responsibility to disclose to Agency and other participants in a ADR Process any pre-existing relationships or conflicts of interest, both actual and likely, as they develop and become known to Contractor.  Contractor understands and agrees that for the purposes of determining Contractor ’s knowledge of the existence of an actual or likely conflict of interest, all facts which the Contractor knew, or by the exercise of reasonable care should have known, will be attributed to Contractor.

	Document
	Who signs?

When?
	What types of Mediation?
	What’s it cover
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	Between state agency and the mediator only 

Before any services are performed by the mediator


	All
	Contains standard terms and conditions for state agency contracts

Contains standard terms & conditions for mediators and facilitators
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	Between state agency and the mediator only 

Signed as part of PSK


	All
	Contains very specific agency objectives (shall not result in an employee relationship with the mediator including: Deliverables and Delivery Schedule, Acceptance Criteria and Payment Provisions

Providers who have entered into a Price Agreement with the state have already agreed to the contract form and provisions and agencies need only will write a statement of work for a specific project and enter into a work order contract.  
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	Between state agency and  other parties to the mediation and often signed by mediator or facilitator

Signed after PSK . Usually signed before all parties meet in the mediation or facilitation
	Most cases
	Contains ground rules and conditions governing the mediation process and: 
· Establishes agreements between parties related to confidentiality of mediation communications. 

· May specify how mediator compensation will be split among parties.
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	May be verbal or written and is presented  by the facilitator to the agency and stakeholders after PSK is signed and before convening a collaborative process
	Complex Public Policy
	In complex cases, the assessment the may include a recommendation regarding whether a collaborative process is appropriate and, if so, under what circumstances.  The provider may include in this assessment report a draft ground rules for the future process or, in complex cases draft operating principles.  A Statement of Work may specify that this assessment report is one of the deliverables in the first phase of the facilitator’s contract. 

	[image: image10.wmf]

	The operating principles are used in complex cases and are a more detailed version of an “agreement to mediate.” It is signed by all participants and the facilitator
	Complex Public Policy
	In complex public policy cases the “Operating Principles” are a detailed road map that describes the way that the collaborative process will be convened, who will participate, the manner in which decisions will be made and the role of all the participants.   This  document or a version of it can be incorporated into the scope of work 


HOW DOES THE MEDIATOR PERSONAL SERVICES CONTRACT RELATE TO OTHER MEDIATION DOCUMENTS?
Sample “Statements of Work”

THESE STATEMENTS OF WORK ARE FOR ILLUSTRATION PURPOSES ONLY AND SHOULD NOT BE CONSIDERED “BOILERPLATE” OR OTHERWISE COMPLETE, APPROPRIATE OR LEGALLY SUFFICIENT FOR USE IN ANY MEDIATION/ FACILITATION SERVICES CONTRACT
Sample Statement of Work #1: Litigation Settlement Mediation

1) Contractor shall provide mediation services (see Standard Terms and Conditions of this contract regarding role of mediator) for a Matter involving:

a. [image: image11.wmf]Describe the Matter: [insert details of Matter]
b. List the Parties to the mediation: 

i. ______[insert name and contact information]____ ___

ii. _____[insert name and contact information]___ _

2) Contractor shall assist Agency and Parties in establishing the ground rules for the Mediation process.  These ground rules and any cost sharing of Contractor's fee and other details of the Mediation process may be memorialized in an "Agreement to Mediate" between Agency and Other Participants.

3) Prior to the first Mediation session, Contractor shall review all pre-mediation submissions that Agency and Other Participants have submitted to Contractor no later than 72 hours prior to the scheduled first Mediation session. Contractor shall keep all pre-Mediation submissions confidential unless all Agency has notified Contractor in writing that Agency and Other Participants have agreed otherwise.

4) Contractor shall conduct  the first Mediation session for at least four (4) hours or until such time as Agency or any Other Party terminates the its participation in the Mediation, whichever is sooner. Unless Agency and Contractor otherwise agree, Contractor shall conduct the Mediation session on ____insert date____, at ___insert time___ at ____insert location_____.

Sample Statement of Work #2: Workplace Interpersonal Mediation

Scenario: Bob and Betty, employees at the Commodity Board have ongoing interpersonal conflicts that are disrupting the workplace.  Their employer has hired a mediator to help them resolve this matter and has written the following statement of work for the mediator personal services contract:

[image: image12.jpg]



1) Contractor shall provide mediation services (see Standard Terms and Conditions of this contract regarding role of mediator) for a Matter involving:

a. Describe the Matter: A Workplace dispute involving two employees of the  Commodity Board 
b. List the Participants to the mediation: 

c. Bob Bent 

d. Betty Twisted

2) The Contractor shall facilitate the dispute resolution process and assist two employees, Bob Bent and Betty Twisted, in resolving a dispute arising out of their working together at the Commodity Board. 

1) Contractor shall assist Agency and Participants in establishing the ground rules for the Mediation process.  Agency and Participants may memorialize the ground rules in an Agreement to Mediate".

2) Contractor shall meet privately with the Agency and each Participant to assess the Matter, identify the needs of each Participant and to explain the Mediation process.

3) Contractor shall conduct the first Mediation session no later than twenty (20) days following the Effective Date of this Contract.  Contractor shall conduct the first Mediation session for at least four (4) hours.  If the Participants have not reached an agreement at the end of the first four (4) hour Mediation session, and Agency and the Other Participants wish to continue the Mediation process, Contractor shall schedule at least one additional four (4) hour Mediation session at a time and place agreeable to the Participants.  Contractor shall ensure that all mediation sessions are held at a location that permits Contractor to meet in private caucus with Participants during the mediation session.

1) Upon Participant’s request, Contractor shall prepare a written summary of the points agreed to, if any, as a result of the Mediation process.

Sample Statement of Work #3: Assessment & Mediation of a Wetland Dispute 
1) Fred Smith (“Contractor”) shall provide mediation services (see Standard Terms and Conditions of this contract regarding role of mediator) for a Matter involving:

[Describe the Matter and Participants] Betty Lane of the Oregon Wetlands Commission OWC); Charles and Mary Lizarn; and Kevin and Rogina Able and the settlement of a dispute involving a wetlands in the vicinity of the Lizarn and Wacker properties.  The dispute includes, but is not limited to, the issues raised in a contested case hearing requested by the Lizarns to challenge an enforcement order issued by OWC. 

2) Contractor shall conduct  the Mediation process in two phases.  
a. Assessment (Phase I): 
i. The first phase of the mediation shall involve private meetings or conversations between the mediator and each of the following parties: Betty Lane of the Oregon Wetlands Commission OWC); Charles and Mary Lizarn; and Kevin and Rogina Able.  At the discretion of each party, the mediator may also meet with that party’s legal representative.  
ii. The purpose of these conversations is to assess the potential for a mediated settlement of a dispute involving a wetlands in the vicinity of the Lizarn and Wacker properties.  The dispute includes, but is not limited to, the issues raised in a contested case hearing requested by the Lizarns to challenge an enforcement order issued by OWC. 

iii. Contractor shall orally report to Participants on the results of the meetings required under (i), and shall recommend whether or not Mediation would help to resolve the Matter and, if so, under what conditions.  
iv. Contractor shall protect all disclosures made in confidence to the Contractor during the meetings required under (i). 

v. In addition to the provisions for Contract termination under Section ___, this Contract terminates immediately upon either Agency or any other Party determining to discontinue participation in the Mediation process following Contractor’s oral report to Agency and the other Participants as required under (iii), above. 

b. Mediation (Phase II) 

i. If the Contract is not terminated under Section 4, above, Contractor shall schedule a Mediation session at a time and place that is convenient for the Contractor, Agency and the other Participants.  Contractor shall conduct the Mediation session for at least four (4) hours, or for the length of time otherwise agreed to upon in writing by Agency and the other Participants.

Sample Statement of Work #4: Brief, Facilitated Dialog Between two State Commissions and an Advisory Groups
1) Mary Jones (“Contractor”) shall facilitate one 4-hour dialog [Describe the Matter and Participants] 
a) between staff members of the Community Services Agency, members of the Oregon Commission for Social Action and the Director of the Oregon Bagel Commission (The “Participants”.)  . 
b) The purpose of the facilitated policy dialog is to discuss the statutory structure and administrative relationship between the Community Services Agency, the Oregon bagel Commission and the Oregon Commission for Social Action.  Participants in the facilitated policy dialog will be identified by their respective organizations.  
2) The contractor shall conduct pre-meeting interviews with the Participants, as time allows, to gain a basic understanding of the history of the issue, the interests of participants and alternative courses of action to resolve the issues.  
3) Following the interviews, the contractor shall design the process for the facilitated policy dialog.  The Contractor shall prepare any necessary meeting materials including the agenda and ground rules, in preparation for the facilitated dialog session and shall distribute these to the Participants no later than three (3) business days prior to the scheduled Mediation session..

4) Contractor shall conduct one six (6) hour facilitated dialog session with the Participants to discuss the statutory structure and administrative relationship among the Participants.  
5) Following the Mediation session, Contractor shall deliver to Agency and the other Participants written meeting minutes, including a written summary of any decisions and determinations made during the facilitated dialog session.

Sample Statement of Work #5 Complex Policy Matter, Assessment Only
1) Bob Beaker (“Contractor”) shall provide mediation services (see Standard Terms and Conditions of this contract regarding role of mediator) for a Matter involving:

A) The states of Oregon and Washington, who are engaged in a science intensive environmental policy development effort with elected officials, stakeholder groups, Native American Tribes, federal agencies and the public.  The purpose of this effort is to develop an air quality strategy for the Columbia River Gorge National Scenic Area.  The Columbia River Gorge National Scenic Area Act was established to protect and enhance the scenic, natural, cultural, and recreational resources of the Columbia River Gorge area and to protect and support the Gorge area economies in a manner consistent with resource protection.  The Oregon Air Quality Board, the Washington Department of Ecology and the Clean Air Agency (Sponsoring Agencies) seek to convene a collaborative effort to establish an air quality strategy for the Columbia River Gorge that satisfies the requirements of the Scenic Area Act.

B) In addition to the Sponsoring Agencies the Other Participants in the process include the following elected officials, stakeholder groups, Native American Tribes, federal agencies and public participants:

(i) ______[insert name and contact information]____ ___

(ii) _____[insert name and contact information]___ _
(iii) ______[insert name and contact information]____ ___

(iv) _____[insert name and contact information]___ _

(v) ______[insert name and contact information]____ ___

(vi) _____[insert name and contact information]___ _

2) Contractor shall meet with Sponsoring Agencies and all Other Participants to discuss the Matter’s scope, approach and procedural options.  Contractor shall review the previous work of Agency and the Other Participants with respect to the Matter and shall assist Agency and the Other Participants to design and convene a collaborative agreement-seeking process for the Matter.  Contractor shall develop an initial draft, written report outlining a proposed scope, approach and procedural options based upon discussions between Contractor, Agency and all Other Participants and shall deliver the draft to Agency and all Other Participants no later than November 1, ______.  Contractor shall consider and may incorporate into the final written report  

3) Contractor shall facilitate discussions between Agency and all Other Participants for development of a budget estimate and plan, including funding strategy, for the ongoing collaborative process between the Agency and Other Participants.

4) Work Product:  Contractor shall deliver to Agency and all Other Participants a written report and recommendation of the final scope, approach and procedures for the agreement-seeking process for this Matter by December 31, ________. 

Statement of Work #6:  Complex Policy Matter - Assessment Only
Scenario: The Department of Social Services wishes to know if it should use a collaborative process to develop a policy regarding the distribution of federal funds to low-income families. The agency would like to have a policy that represents the agreement of all the major interest groups, but the agency is also concerned about getting this policy developed within the timeline established by the federal government.  The agency is also uncertain whether the various interest groups would be willing to work towards a consensus on this matter.  The agency has decided to hire a private contractor, with experience in complex public policy controversies, to assess the feasibility of using a collaborative process in this case.  The agency has budgeted up to $5,500 for this assessment and written the following statement of work:   
The Department of Social Services (hereinafter referred to as the “Agency”) seeks the assistance of a facilitator to assess the appropriateness of using a collaborative process to develop a "low income family service delivery policy." This is a joint project of the Federal government, Department of Housing and the State if Oregon.   The Contractor shall begin the assessment within 10 days, and shall conclude the assessment within 90days, of the effective date of the contract.  In addition:

1) The facilitator shall meet with the agency's "Low Income Policy Team"  to determine whether the objectives of the agency are compatible with, and best addressed by, a collaborative process.

2) The facilitator shall contact the parties identified below and assess their willingness to participate in a collaborative process and determine any conditions that would be needed in order for them to participate effectively in any collaborative process.

a) The Executive Director of the Families in Poverty Commission

b) A representative of the Lane County Social Services Agency.

c) Ms. Sally Bilton, Executive Director of Friends of Families.

d) Mr. Barney Purple, representative for the Federal Health and Human Services Agency. 

e) Any other persons identified by the agency.

f) Any other persons who’s participation the facilitator determines may be necessary for the success of a collaborative process. 

3) The facilitator shall assess such other factors as are needed to determine if a collaborative process is appropriate and likely to be successful in this case. These may include the resources available for a collaborative process, support for the process within the agency and other potential participants, and the political environment. 

4) If  the facilitator determines that a collaborative process is appropriate at this time, the facilitator shall: 

a) Make a verbal report to the agency, and to the other parties that participated in the assessment, regarding: 

A) The expectations of the participants regarding the confidentiality of the information that was shared with the facilitator as part of the assessment, and the expectations regarding the confidentiality of any future collaborative process.

B) The range of issues that the agency and other participants could reasonably be expected to reach agreement on given the time and resources available.

C) The type of collaborative process that would be most effective in this case and the tasks or components of the process (e.g., a facilitated policy dialog that includes an initial brainstorming session to be followed by two joint fact-finding meetings and….)

D) The identity of the participants or a process for identifying and selecting stakeholder representatives; 

E) The resources needed to support the process and in particular an estimate of the costs of hiring a Contractor to conduct the collaborative process;

F)  The potential role of the sponsoring agency, other participants and the facilitator; 

G)  The proposed meeting protocols; 

b) Provide the agency with a written report, if requested by the agency, of the items described above in the verbal report.  In addition, the written report shall include:

A) A statement outlining the purpose of the collaborative process.

B) Draft operating principals for the collaborative process.

C) A draft agenda for the first meeting 

c) Provide the agency with a written summary of time spent on the major tasks identified in this scope of work.  This summary shall be submitted by the Contractor to the agency within 60 days of the effective date of the contract period or the conclusion of the assessment, whichever is sooner. 

5) If  the facilitator determines that a collaborative process is NOT appropriate and or likely to be successful in this case, the facilitator shall: 

a) Make a verbal report to the agency and to the other parties that participated in the assessment. 

b) Provide the agency with a written report (protecting all confidences), if requested by the agency, indicating that a process is not advisable at this time and the conditions, if any, under which such a process might be appropriate in the future.  Such a report must be delivered to the agency within 10 days of the agency’s request for a written assessment report.

c) Facilitate the distribution of evaluation forms to participants. 

Statement of Work #7:  Complex Policy Matter – Convening & Facilitation Phase
Scenario: The Department of Social Services has completed an assessment (see “Assessment” example on previous page) and received the assessment report indicating that a collaborative process is appropriate and likely to be successful in this case.   The agency has decided to move ahead and is now seeking a contractor who can finalize and conduct the collaborative process. This will be a complex process involving the federal government and numerous state agencies and interest groups.  The Department of Social Services has set a budget of $76,000 for an 18-month process.   The agency has obtained a list of 8 facilitators with experience with state agencies, human service issues and complex public policy matters.   The agency and representative of three key interest groups interviewed the eight persons on the list regarding their previous experience and style and selected Barry Motrin as the Facilitator. (Note that draft operating principles for this facilitation and draft agenda for the first FSPC meeting were prepared as part of the assessment.)

1) The Department of Social Services (hereinafter the “agency”) seeks the assistance of a facilitator experienced in using collaborative processes (i.e., mediation and facilitation) in complex multi-party controversies to complete the design of a collaborative process and to implement that process.  The goal  of this process is to reach a consensus on a policy for the delivery of services to low-income families.  This process shall be conducted in three phases, as described below:  

2) Phase I –  Development Of A Policy Framework

a) Orientation and Preparation.  The Contractor shall : 

i) Attend three, two-hour meetings with agency management and staff regarding the history of this issue, the scope of this project and the agencies interests and goals. 

ii) Attend one, three hour meeting with the agency and its Assistant Attorney General, to review relevant rules and guidelines for the collaborative process. 

iii) Review all background information for this matter supplied by the agency, including the case assessment report prepared by Bob Melody dated August 10, 2005.

b) Convening the first meeting of the FSPC. The Contractor shall convene the first meeting of the Family Services Policy Committee (FSPC) committee within 45 days of the effective date of this contract.  With respect to this first FSPC meeting the Contractor shall:  

i) Contact the persons who the Department of Social Services has invited to participate in the committee to develop an agenda for the first meeting of this committee. 

(1) The committee includes:

(a) The Executive Director of the Families in Poverty Commission

(b) A representative of the Lane County Social Services Agency.

(c) Ms. Sally Bilton, Executive Director of Friends of Families.

(d) Mr. Barney Purple, representative for the Federal Health and Human Services Agency. 

(e) Any other persons identified by the agency.

(f) Any other persons who’s participation the Contractor determines may be necessary for the success of a collaborative process. Any other parties who may have an interest in this matter, and who the facilitator and the agency determine are necessary for the success of this process.

(2) The Contractor shall discuss the draft meeting agenda and operating principles with the committee members, the times and locations of meetings and any other matters that the Contractor determines are necessary to convene the committee. 

ii) Review and update the draft meeting agenda, if any, developed during the assessment of this project and:

(1) Discuss the agenda for the first meeting with the agency

(2) Ensure that the agenda includes:

(a) Introduction of participants

(b) 30 minute training and orientation to collaborative processes

(c)  Review, and discussion of  draft operating principles

(d) A group decision on who will be on the Project Management team (see item “c” below)   

iii) Schedule the committee meeting at a location and time convenient for the committee members.  The use of any meeting facility shall be at no cost to the agency.

iv) Review the draft Operating Principles, prepared during the project assessment, and update or amend as needed prior to the first FSPC meeting. The Operating Principles shall, at a minimum, address:

(1) Expectations for participants (i.e., groundrules for the process.)

(2) Confidentiality and openness of meetings.

(3) The process by which decisions will be made in committee meetings.

v) Present a 30 minute training/ orientation on “participating effectively in collaborative processes” to the participants in this first meeting. 

c) Conclusion of Phase I – Phase I shall conclude after the second FSPC meeting or 90 days after the effective date of this contract, whichever is sooner.  At the conclusion of Phase I:

i) The Contractor shall prepare a written summary describing the status of the project to date and submit the report to the agency within 10 days of the conclusion of  Phase I.

ii) The agency and other participants will assess the progress made in the collaborative process and assess the performance of the Contractor and determine if it will initiate Phase II of this project and if so, if the agency will use the Contractor for Phase II.  The Agency shall notify the Contractor, in writing, if it wishes to initiate Phase II of this project and use the Contractor for this work.   In the absence of such a written communication the Contractor is not authorized, and the Agency shall not pay for, services performed after the conclusion of Phase I. 

3) Phase II – Development of a Draft  Policy
a) Phase II shall begin when the Agency authorizes initiation of this Phase, at the conclusion of Phase I, as described above.

b) Phase II shall conclude: after the sixth FSPC meeting or after completion of a draft policy statement or 180 days after the effective date of this contract, whichever is sooner.  For the purposes of this contract a “draft Policy statement” is any draft policy or outline of a policy, which is agreed to by the members of the FSPC.  At the conclusion of Phase II:

i) The Contractor shall prepare a written summary describing the status of the project to date and submit the report to the agency within 10 days of the conclusion of  Phase II.

ii) The agency and other participants will assess the progress made in the collaborative process and the performance of the Contractor.  The agency determines if it will initiate Phase III of this project and if so, whether it will use the Contractor for Phase III.  The Agency shall notify the Contractor, in writing, if it wishes to use the Contractor for Phase III.   In the absence of such a written communication the Contractor is not authorized, and the Agency shall not pay for, services performed after the conclusion of Phase II. 

4) Phase III – Develop Final, Consensus- Policy Statement
a) Phase III shall begin when the Agency authorizes initiation of this Phase, as described above.

b) Phase III shall conclude after the tenth FSPC meeting or after completion of a Final Policy Document or after 270 days after the effective date of this contract, whichever is sooner.  (The Final Policy Document is a written policy describing the distribution of federal funds to low-income Oregon families and that has the consensus of the members of the FSPC.)  At the conclusion of Phase III  the Contractor shall prepare a written summary describing the status of the project to date and submit the report to the agency within 10 days of the conclusion of  Phase III. 

5) Participation in Project Management Team (PMT) Meetings - The Contractor shall be a member of the Project Management Team  (PMT) and attend all project team meetings.  See table #1 for a schedule of these meetings. During these meetings the Contractor shall:
a) Participate, with other PMT members, in discussions of the project status, project timelines, and committee support. 

b) Ensure that the PMT schedule and develop agendas for future FSPC and DDRS committee meetings.

c) Write up the agendas for upcoming FSPC and DDRS committee meetings, ensuring that agendas are mailed to FSCPC & DDRS committee members at least 10 days before upcoming meetings and receive a schedule of future meetings at least 30 days before that meeting. 

6) Facilitation of Demographic Data Review Subcommittee (DDRS) meetings.  See Table #1, below, for the number of meetings in each phase of this project. The DDRS meetings are anticipated to last approximately 5 hours each.   The Contractor shall be responsible for working with the PMT to plan DDRS meetings, including:

a) Identifying the goals and objectives of the meetings, 

b) Identifying actions that need to be taken prior to meetings, 

c) Facilitate the DDRS meetings. 

7) Facilitation of  FSPC and DDRS committee meetings.  At each FSPC & DDRS committee meeting the Contractor shall: 

a) Briefly explain the Contractors role and review Operating Principles.

b) Keep the discussion moving and focused on the agreed upon task, to probe for and challenge the group toward consensus, and to facilitate meetings within the spirit of the Operating Principles.

c) Not make substantive decisions.

8) Project  Follow-up & Evaluation.  At the conclusion of the process, regardless of what phase the project is at when it  is concluded, the Contractor shall:

a)    Complete an evaluation form provided to the contractor by Agency.

b) Write up a summary of the project and attach to the summary a copy of facilitator work product other than work product that is confidential or otherwise protected by law from disclosure.  These materials shall be delivered to the Agency within 15 days of the conclusion of the Project. 

9) General Requirements:

a) The Contractor shall submit monthly invoices and status reports to the Contract Administrator.

b) Contractor shall submit any changes to this Statement of Work to the Contract Administrator before that changed work commences. No compensation can be made for changes to the statement of work until a contract amendment is fully executed.

c) It is understood and agreed by the parties that, if there are any conflicts or inconsistencies between the Standard Terms and conditions of this agreement and the specific terms contained in Exhibit A State of Work, the terms contained in Exhibit A Statement of Work shall prevail.

Table #1 - MEETING SCHEDULE, PROJECT PHASES & PAYMENT SCHEDULE

	
	Phase I
	Phase II
	Phase III

	This Phase Begins:
	No later than 10 days from effective date of the contract
	No later than 10 days from the conclusion of Phase I
	No later than 10 days from the conclusion of Phase II

	# of FSPC meetings
	2
	4
	4

	# of DDRS Meetings
	1
	3
	1

	# of PMT Meetings
	3
	4
	3

	This phase concludes
	After the second FSPC meeting or  90 days after the effective date of the contract, whichever is sooner.
	After the sixth FSPC meeting or after completion of a draft policy statement or 180 days after the effective date of the contract, whichever is sooner.
	After the tenth FSPC meeting or the deliver of a final policy document or 270 days after the effective date of the contract, whichever is sooner.

	Payment schedule (The agency will pay up to this percentage of the contract amount at the conclusion of this phase of the project.)
	33%
	33%
	33%
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� Price Agreements will be available in summer of 2007.


� DOJ and DAS encourage agencies to select the ADR Provider using a process known as “mutual selection.”  Under this process, the agency and the other parties to a dispute, examine the Roster and may contact mediators or facilitators to obtain more information on their experience, fees, availability, dispute resolution style, etc. The agency and the other parties then select a mediator or facilitator acceptable to everyone.  (If there are many parties involved in a project the agency may wish to select a mediator from the list with the help of a few representative parties.)  For agencies subject to DAS rules, mutual selection may be used in any of the procurement processes described above.  
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