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PETITIONER’S BRIEF

STATEMENT OF THE CASE
Nature of the Proceeding and Relief Sought

The Department of Land Conservation and Development (DLCD) sought
review in the Land Use Board of Appeals (LUBA) of an ordinance adopted by the
Klamath County Board of Commissioners. ER-1 The December 19, 2006 ordinance
amended the comprehensive plan and zoning maps for an 80-acre tract of land owned
by respondents Thomas Ankeny and Lewis Ankeny from Forest/Range to Suburban
Residential. The ordinance was adopted after the state and the Klamath Couﬁty Board
- of Commiésioners issued orders approving a claim by the Ankenys under Ballot
Measure 37 (2004)." The county issued two orders in response to the Ankenys’
Measure 37 claim. The first order determined that the Ankenys were entitled to just
compensation, and elected ﬁét to apply county land use regulations to allow the
Ankenys to divide and develop their property. The second, amended order directed
tﬁat the Ankenys’ property bemodiﬁed to allow them to carry out the same use. ER-

5 to ER-7. DLCD did not challenge the county’s orders under Measure 37.°

! Ballot Measure 37 (2004) expressly provided that it was to be codified

in ORS chapter 197. The measure is now codified at ORS 197.352.

2 DLCD did not challenge the county’s orders because in the agency’s

view they were not contrary to law. As discussed below, the county’s second order
provided that the plan and zoning for the property shall be amended, but did not
address whether that amendment would be for the Ankenys to carry out a use of the
property, or to allow any person to use the property in some manner not allowed by
state and local land use regulations.




However, DLCD did appear before the county concerning the subsequent
comprehensive plan and zone change to express its belief that the map-amendments
would violate provisions of state law that still applied to the property. And, when the
county proceeded to adopt its ordinance amending its comprehensive plan and zoning
maps for the property, DLCD filed a notice of intent to appeal with LUBA, seeking to
have the ordmance reversed or remanded as contrary to state law A copy of DLCD’s
notice of intent to appeal, 1ncludmg the county’s ordinance, is 1ncIuded at ER_—I.

Nature of the Judgment to Be Reviewed

Respondents moved to dismiss the notice of intent to appeal on the ground that
LUBA lacked jurisdiction to review the county ordinance. Respondents argued that
the county ordinance rezoning their property was a decision “under” Measure 37, and
that becaig;;e ORS 197.352(9) pfovides that “[a) decision by a governing body under
this act shall not be considered a land use decision as defined in ORS 197.015(10),”
the ordinance was not a land use decision committed to LUBA’s exclusive
jurisdiction.> Rec-31 to 32.

DLCD petitions for judicial review of LUBA’s Final Opinion and Order
granting the respondents’ motion to dismiss. That order is included at ER-14 et seq.

Statutory Basis of Appellate Jurisdiction

This court has jurisdiction under ORS 197.850.

’ Klamath County made no appearance below. Respondents and

Appellant agreed before LUBA that the cross-reference in ORS 197.352(9) to
ORS 197.015(10) (defining “guidelines), rather than ORS 197.015(11) (defining
“land use decision™), is a codification error. When the measure was drafted,

ORS 197.015(10) defined the term “land use decision.” ORS 197.015(10) (2003).




Effective Dates for Appellate Purposes
LUBA issued its decision on April 18, 2007. DLCD timely filed its petition

for judicial review on May 9, 2007, within 21 days of the date of LUBA’s decision.
ORS 197.850(3)(a).

Basis of LUBA’s Jurisdiction

LUBA had such jurisdiction over the challenged decision pursuant to
ORS 197.825(1), providing for the Board’s exclusive jurisdiction to review “land use
decisions.” The county’s zone change ordinance was a land use decision because it
vx.ras a final decision of a local government that concerned the amendment of the
comprehensive plan and zoning maps for the property, and because it involved the
application of the Statewide Land Use Planning Goals énd other state law to that
decision.

- Question Presented

Did LUBA have jurisdiction under ORS 197.825 to review Klamath County’s
December 19, 2006 ordinance amending the ‘comprehensive plan and zoning maps for
the Ankenys’ property, or was jurisdiction barred by ORS 197.352(9), which provides
that decisions of ﬁ governing body under Measure 37 are not land use decisions? |

Summary of Argument

The county’s zone change ordinance was a land use decision made “under”
laws other than Measure 37. When the county reviewed the proposed comprehensive
plan and zone change ordinance for respondents’ property, the county had already
made its decisions under Measure 37 by approving the respondents’ written demand

under Measure 37 and at the same time clecting to not apply certain local land use




- regulations to the claimants’ use of their property. The county later changed its
election uﬁder Measure 37 to modify certain local land use regulations to allow the
fespondents to carry out a use of the property permitted when they acquired it.

The county’s subsequent decision on the proposed comprehensive plan and
zone change ordinance was not made under Measure 37. Instead it was made under

the procedures that normally apply to such an action, and under the substantive
standards that remained after the state and the county had acted to “not apply” or
modify certain land use regulations to the respondents’ use of their property. It was
these earlier “waivers” by the state and the county that were decisions under Measure
37, not the subsequent plan and zone change ordinance.

When a written demand for compensation is made under Measure 37, a public
entity must make a series of related decisions in responding to that demand.
Normally, these decisions will be made together, in a single order. First, the public
entity must decide whether the claimant is entitled to just compensation‘under the

terms of Measure 37. This requires deciding matters including ;vhether a land use
regulation restricts the present owner’s use of the property, whether the land use
regulation has had the effect of reducing the fair market value of the property, and
whether the land use regulation falls within any of the exémpﬁons provided by
ORS 197.352(3). Next, if the claimant is entitled to compensation, the governing
body then must decide how much compén—sation 1s due if it elects to pay just

compensation. ORS 197.325(2). It the public entity elects not to pay compensation,

it may decide to “modify, remove or not * * * apply the land use regulation or
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regulations to allow the [present] owner of the property to use the property for a use.
permitted at the time the [presentJowner acquired the property.”4 ORS 197.352(8),
197.352(10).

In this case, the state approved the respondents Measure 37 claim, and elected
to “not apply” certain state land use regulations. The county approved respondents
Measure 37 claim, and elected first to “not apply” certain local land use regulations,
and then amended its order to modify certain local land use regulations. There does
not appear to be any dispute between respondents and appellant (and LUBA agreed)
that all of these decisions Were decisions “under” Measure 37.

Nothing in Measure 37, however, alters other state laws that require various
procedures to modify a land use regulatioﬁ. Measure 37 provides an exception to the
state’s land use-planning laws; it does not repeal them in .their entirety.® When a city
or county has granted a “waiver” to “modify, remove or.not * * * apply” a local land

use regulation so that the present owner may carry out a use of the property that he

4 Measure 37 defines the term “owner” as “* * * the present owner of the

property, or any interest therein.” ORS 197.352(11)(c).

5 The second sentence of ORS 197.352(10) provides that “* * * a
metropolitan service district, city, county, or state agency shall have discretion to use
available funds to pay claims or to modify, remove, or not apply a land use regulation
or land use regulations pursuant to subsection (6) of this act.”

6 Macpherson v. Dep't of Admin. Servs., 340 Or 117, 132, 130 P3d 308
(2006) (“* * *[I1t is clear that Measure 37 does not 'cause to cease for a time,' 'delay,’
or 'interrupt' any land use regulation. Instead, it authorizes a governing body to
'modify, remove, or not * * * apply' certain such regulations in specific situations.
The measure is, in effect, an amendment of the land use regulations in those
particulars. No law is 'suspended'; all laws not amended remain in effect.”)
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was permitted when he acquired the property, the owner is still required to obtain a
“discretionary approval of a proposed development of land” through a “permit”
process under either ORS 215.402 ‘to 215.437 (if the property is within an
unincorporated area) or ORS 227.160 to 227.187 (if the property is within a city), or '
to modify or remove the comprehensive plan and zoning designations that would
otherwise make the present owner’s use unlawful. ORS 215.050 to 215.060.

Klamath County’s decisioﬁs “ander” Measure 37 with respect to the Ankenys’
written demand for compensation were proper and lawful, including both its initial
decision to “not apply” certain land use regulations to the Ankenys’ desired use of the
property, and its subsequent amended order directing that its land use régulations be
modified to allow the Ankenys to carry out that use.

But, in then implementing those decisions under Measure 37 by amending its
comprehensive plan and zoning map for the Ankeny’s property so that the Ankenys
and any other person could carry out that use, the county was no longer acting ﬁnder
Measure 37. Instead it was acting under othgr state procedures for comprehensive
plan and zone changes and other state substantive requirements that still applied to the
property. LUBA erred in determining that the county comprehensive plan and zone
change ordinance was a decision under Measure 37. This matter should t‘herefore be
reversed and remanded to LUBA with instructions to determine whether the county
i)rqperly adopted the ordinance.

Summary of Material Facts

LUBA correctly summarized the material facts as follows:




Intervenors acquired an 80-acre property in an unincorporated
area of Klamath County near the City of Klamath Falls in 1951.
Sometime after intervenors acquired their property, it was placed in a
Forest/Range (FR) zone. Intervenors filed separate Measure 37 claims
with the State of Oregon and Klamath County on September 6, 2005. In
-response to the county claim, on July 18, 2006, Klamath County
determined that it would not apply any land use regulations that were
applied to intervenors’ property after 1951. In response to the state
claim, on July 20, 2006, the Department of Land Conservation and
Development issued an order in which it determined that, in lieu of just
compensation, the State of Oregon would not apply certain statutes,
statewide planning goals and administrative rules so that intervenors
could divide their “80-acre property into 1-acre parcels [and develop] a
dwelling on each parcel * * *.” Almost four months later, on
November 7, 2006, Klamath County adopted an Amended Order. The
key substantive provision of the Amended Order as set out below:

4. To ensure that the Claimant is afforded full lawful
relief under ORS 197.352(8), it is appropriate to
modify current zoning to rezone the subject
property; said rezoning being necessary to restore
fully all uses that were available to the Claimant at
the time of the property’s acquisition.

5. After further review, it appears to the Board of
County Commissioners that the subject property
had no zoning in effect on the aforementioned
dates; Claimant therefore requests that the current
zoning classification of Suburban Residential (RS)
apply to the subject property, it being closely
analogous to the most intensive and highest-density -
residential use of the property when it was
acquired.

“NOW, THEREFORE, IT IS HEREBY ORDERED
that the Order approving the Claimant’s Measure 37 claim
dated July 18, 2006, is amended to express the intent of
the Board of County Commissioners and to further Order
as follows:

1. The Comprehensive Plan and Zoning maps of
Klamath County shall be modified pursuant to
ORS 197.352(8) and (9), to provide for a zoning of
Suburban Residential (RS) to the subject property.




2. Notice shall be published on or before
November 14, 2006 * * * as required by Oregon
law for the adoption of an ordinance by the County
with the first public hearing being set for
November 21, 2006 * * * and a second public

hearing being set for December 12, 2006 * * #.7
* %k %

In accordance with the November 7, 2006 Amended Order,
notice was published and public hearing were held on November 21,
2006 and December 12, 2006 to consider Ordinance 45-62(M37). On
December 19, 2006, the board of county commissioners adopted
Ordinance 45-62(M37). Ordinance 45-62(M37) amends the “Klamath
County Comprehensive Plan Map and Land Use Zoning Map” to
change the map designation from FR to RS.

Rec 67 (ER-17).’
ASSIGNMENT OF ERROR

LUBA erred in entering the following order:

Because we do not have jurisdiction over the decision that is the subject
of this appeal, this appeal is dismissed.

Rec 73 (ER-23).
Preservation of Error

Error is preseﬁed. DLCD opposed respondents” Motion to Dismiss, arguing
that LUBA had jurisdiction to review the county’s ordinance as a land use decision
under ORS 197.015(11), and that the decision was not one made under Measure 37,

ORS 197.352(9).

The quotation omits internal record citations and footnotes.




Standard of review

This court reviews pursuant to ORS 197.850(9). As relevant to this appeal,
this court reverses if LUBA’s order is unlawful in substance. ORS 197.850(9)(a).

ARGUMENT

A. Introduction - Measure 37 Amends State and Local Land Use Laws; It
Does Not Repeal Existing Procedures for Action on a Request to Amend
the Comprehensive Plan or Zoning Designations for Property

Measure 37—enacted through the initiative in 2004—amends Oregon’s
existing land use laws by providing certain landowners the opportunity to seck relief
under certain circumstances when land use laws restrict their use of private real
property and have the effect of reducing the fair market value of the property. See
Macpherson v. Dep’t of Admin. Servs., 340 Or 117, 130 P3d 308 (2006) (uphblding
constitutionality of Measure 37). Under Measure 37, an owner of an interest in
private real property qualifies for relief if three criteria are met: (1) a public entity
enforces an existing “land use regulation” or enacts or enforces a new “land use
regulation;;’ (2) the land use regulation restricts the owﬁer’s use of private real
property; and {3) “the land use regulation has the effect of reducing the fair market

~value of the private real property.” ORS 197.352(1). An “owner” is the “present
owner of the property, or any interest therein.” ORS 197.352(11). If the owner
qualifies for relief, government is required to pay just compensation.
ORS 197.352(2). “Just compensation shall be equal to the reduc;tion in the fair market
value of the affected property interest resulting from enactment or enforcement of the
land use regulation as of the date the owner makes written demand for compensation.

ORS 197.352(2). As an alternative to paying compensation, the measure provides
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that state and local governments may “modify, remove or not * * * apply the land use
regulation or land use regulations to allow the owner to use the property for a use
permitted at the time the owner acquired the property.” ORS 197.352(8);
Macpherson v. Dep’t of Admin. Servs., 340 Or at 122. Allowing the present owner to
use the property in a way that would otherwise be restricted by one or more land use
regulations is commonly referred to as granting a Measure 37 “waiver.” Generally,
Measure 37 limits non-monetary relief to property owners who acquired their
propetty prior to the enactment of the land use regulations that provide the basis for
their claims. ORS 197.352(3)(e); see Macpherson v. Dep’t of Admin. Servs. | The
measure includes exceptions for four categories of regulations. ORS 197..352(3).9
Although Measure 37 supplemented Oregon’s land use planning statutes, it did
not repeal any of them. The measure aoes authorize a governing bbdy to “modify,
remove, or not * * * apply” land use regulations to allow the present owner to use the

property for a use permitted at the time the present owner acquired the property.

8 A Measure 37 claimant is entitled to compensation for regulations

enacted prior to the date of acquisition of the property by the owner or a family
member of the owner. ORS 197.352(3). This language differs from the language
authorizing “waivers,” which only authorizes government to allow the present owner
to use the property for a use permitied when the present owner acquired the property.
ORS 197.352(8).

? Those exceptions are for land use regulations “restricting or prohibiting

activities commonly and historically recognized as public nuisances,”

ORS 197.352(3)(A),” restricting or prohibiting activities for the protection of public
health and safety,” ORS 197.352(3)(B), “required to comply with federal law,”

ORS 197.352(3)(C), and “restricting or prohibiting the use of a property for the
purpose of selling pornography or performing nude dancing,” ORS 197.352(3)(D),
and regulations “enacted prior to the date of acquisition of the property by the owner
or a family member of the owner * * *” ORS 197.352(3)(E).
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ORS 197.352(8); see also, Macpherson v. Dep’t of Admin. Servs., 340 Or at 132

(finding Measure 37 not to be an unconstitutional “suspension” of the law}.
Otherwise, however, the land use planning laws remain in effect. 7d.

Measure 37 does not specify how state or local government is to go about
modifying, removing, or not applying land use reg'ula-tions. In practice, state and local
governments have done so by order providing that they wi// modify, remove, or not
apply one or more land use regulations when the owner of the property files a request
with the government to carry out a specific use of the property. See Rec-16 (state’s
Measure 37 order); Rec-18 (ER-8) and Rec-21 (ER-11) (co-unty’s two orders). This
has been the practice because nothing in Measure 37 alters existing legal requirementé
that govern how laws are applied to a proposed use of property, which normally
occurs when an owner secks some form of authorization for a particular use.

In the context of land use planning, state laws require a property owner to
apply for a “peﬁnit” for the use of land under ORS 215.416 (counties) or 227.175
(cities). Ifthe use is not allowed under the current comprehensive plan and zoning
regulations, the owner must also seek a comprehensive plan and zone change.

ORS 197.175; 215.190. Similar laws govern the procedures for applying regulatory - |
~ laws in other contexts. So, for example, if an ownér’ of property wishes to fill a
wetland in a manner that is regulated by state land use regulations, that person must
file a permit with the Oregon Department of State Lands (DSL). If DSL had made a
decision under Measure 37 to “not apply” certain regulations enacted after the pfesent

owner acquired the property to allow that owner to carry out a use of the property, it
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would review the permit application under the remaining substantive standards (if
any) that applied to the permit (those enacted before the dafe the owner acquired the
property, and those otherwise exempt under ORS 197.352(3)(A) to (D).
Alternatively, if DSL had made a decision under Measure 37 to modify certain
regulations to allow the claimant to use the property, it could amend its rules to
aﬁthorize the claimant’s use of the property, following the procedural requirements
for amending state agency rules in ORS 183.335,

Until a property owner seeks approval to carry out @ specific use permitted
when he acquired the property, there is nothing to “not apply” a land use regulation
to, and similarly thére is no basis upon which a public entity may modify or remove a
lgnd use regulation to allow the present owner to carry out @ use. The authorization to
| “modify, remove, or not * * * apply” the land use regulation in ORS 197.352(8),
when placed in the context of existing regulatory laws, contemplates a two-step
process if government elects to provide relief by a means other than compensation.’
The first step is a determination of whether the owner is entitled to relief and, if so,

what form of relief the public entity will provide — compensation or a “waiver” (a

decision to “modify, remove or not * * * apply” one or more land use regulations to

10 This type of two-step process is not unique in Oregon land use law.

See, e.g., Heritage Enterprises v. City of Corvallis, 300 Or 168, 708 P.2d 601 (1985)
(describing the two-step process for annexation of land to a city, where only the first
step is a land use decision subject to LUBA jurisdiction). For a similar statutory
scheme, where one part of a process is expressly see, Home Builders v. City of
Springfield, 204 Or App 270, 274, 129 P.3d 717-718 (2006) (elements of public
facilities plans were not land use decisions, but comprehensive plan amendments
necessary to carry out the facilities plan were).
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allow the present owner to carry out a use of the property permitted when he acquired
the property). The second step, in cases where the public entity has elected to
“waive” one or more land use regulations, is taken in response to a permit or a zone
change application, at which time the public entity will “not * * * apply” one or more
land use regulations to approve a permit allowing the owner’s desired use, or
“modify” or “remove” one or more land use regulations by amending the
comprehensive plan or zoning designatidn (or text) to éllow the present owner’s use
of the property, or both. TheSe, second step, decisions by a public entity are no
different from any other decision on a permit or plan amendment, except that the
standards that apply to them do not include land use regulations that a public entity
has determined to waive in its earlier decision under Measure 37.

LUBA erred in this case by conflating first and second-stage decisions carrying
out Measure 37. Only the first are decisions “by a governing body under this secﬁon
[ORS 197.352].” Measure 37; section 9, ORS 197.352 (9) The second decisions are
made “under” whatever procedures and standards remain after the public entity has |
acted “under” Measur;a 37.

B. The County’s First Two Orders Were Decisions Under Measure 37

ORS 197.352 (9) provides that “[a] decision by a governing body under this
section shall not be considered a land use decision as defined in

ORS 197.015(10).”"!

u As noted above, the cross-reference in ORS 197.352(9) should be to
“* * * a land use decision as defined in ORS 197.015(11).”
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The applicable ordinary definition of the term “under” is “* * * 8 a : required by : in
accordance with : bound by (~ a contract to deliver)_(statement ~ oath)(~ the necessity
of selling)(rights ~ the law).” Webster’s Third International New Dictionary, at 2487.

Measure 37 requires a response from a public entity to a written demand for
compensation. Under ORS 197.352(4) and (6) if the land use regulation continues to
be enforced or continues to apply more than 180 days after the written demand is
made, the owner has a cause of action for cqmpensation. Thus, to avoid potential
liability, a public entity must act within 180 days to stop enforcing or applying the
land use regulation. That was done in this case by the orders of the county and the |
state finding that the Ankenys were entitled to relief, and directing that certain land
use regulations would not apply them to allow them to carry out a use of the property.
Rec-10 to Rec-17 (state orders); ER-11 to ER-13 (county order).

In its second (amended) Measure 37 order the county (at the request of the
respondents) agreed to rezone the property from Forestry-Range to Suburban
Residential. LUBA characterized the county’s Amended Order dated November 7,
2006 as if it were merely a tentative or prelimiﬁary decision. ER-22. As a result, the
Board concludes that it is the later ordinance rezoning the property, and not the
Amended Order that is an exercise of the county’s authority under Measure 37 to
“modify, remove or not apply” a land use regulation uﬁder ORS 197.352(8)."

LUBA characterized the county’s November 7, 2006 Order as a “* * * decision

to proceed to take action in the future to adopt an ordinance that would ‘modify’ the
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FR planning and zoning by refnoving the FR planning and zoning and applying RS
planning [and] zoning in its place.” Rec-71 (ER-21). It then asserted that “* * *[t]he
Amended Order itself did not ‘modify’ the FR designation, it simply initiated a
proéess that might or might not ultimately result in a decision to ‘modify’ the FR
planning and zoning.” Rec-71 (ER-21).

LUBA'’s characterization of the couﬁty’s Amended Order (as initiating a
process that might or might not result in a modification) ié not correct. The Amended
Order expressly provides that “[tJhe Comprehensive Plan and Zoning maps of
Klamath County shall be modified pursuant to ORS 197.352(8) and (9), ‘to provide for
a zoning of Suburban Residential (RS) to the subject property.” Rec-19 (ER-9).
There is nothing preliminary or tentative about the Amended Order. It is a final
decision of the county “under” Measure 37 concerning the form of relief that will be
provided to the Ankenys when they apply for a plan or zone change, as required by
other applicable law.

C. Ordinance 45-62(M37) Was Not a Decision to “Modify” a Land Use

Regulation Under Measure 37 — That Decision Had Already Been Made
In the County’s November 7, 2006 Amended Order

The only decision left for the county following its November 7, 2006 Amended
Order providing that the county’s comprehensive plan and zoning maps for the
property “shall be modified” was to determine the nature and extent of the
- modification permitted, under the state and local laws that remained applicable to the
Ankenys’ use of their property following the carlier orders under Measure 37, and in
response to an application from the Ankenys. The county made that subsequent land

use decision when it adopted ordinance 45-62 on December 19, 2006. This is no
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different in concept from a subsequent action to review a permit, where the review of
that permit is “under” the land use regulations that remain applicable to the claimants’
use of the property following a decision “under” Measure 37 to not apply some land
use regulation to the claimants’ desired use of the property. Land use regulations
enacted before the claimants acquired the. property, and other land use regulations that
fall under one or more of the exemptions in Measure 37 (for public health and safety,
federal law, or public nuisances) remain applicable as standards and criteria for the |
review of the permit. ORS 197.352(3) (exemptions) and ORS 215.416(8) (approval

- or demial of a permit * * * shall be based on standards and criteria * * *),

Measure 37 says nothing about when an owner must act to carry out a Measure
37 “waiver.” A public entity’s action in “modifying, removing or not * * * applying”
one or more land use regulations in response to a land use application by the property
OWNEr may occur years after a written demand was filed and the public entity issued a
“waiver” in response to that demand. And nothing in Measure 37 requires that such
an application ever be filed.

Decisions to grant a “permit” or, as in this case, to amend a comprehensive
plan and zoning map are not decisions required by or “under” Measure 37. They are
decisions that are governed by (e. g., that are “under”) existing procedural
requirements and whatever substantive “land use regulations” remain following
carlier decisions “under” Measure 37.

In concept, the exclusion of decisions “under” Measure 37 from the statutory

definition of a “land use decision” in ORS 197.015(11) is no different from the
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legislature’s earlier choices to exclude decisions under other laws from that definition.
In 1995 the legislature amended what was then the definition of “land use decision” in
ORS 197.015(10) to exclude a writ of mandamus issued by a circuit court in
accordance with ORS 215.428 or 227.178 (commonly known as the 120-day rule), as
well as local land use approvals issued in response to such a writ. Or Laws 1995, ch
812, section 1. The Supreme Court held that a decision by a local government to "
approve a land use in response to an alternative writ of mandamus was not a decision
under that statute. Murphy Citizens Advisory Comm. v. Josephine County, 325 Or
101, 107-111, 934 P2d 415 (1997). By analogy, the same reasoning applies here. If
the voters had intended to exclude all land use decisions made to carry out a use of
property authorized by a decision “under” Measure 37, they could have easily
provided so in the same manner that the legislature did with respect to land use
decisions made in response to a preemptory writ of mandamus.

ORS 197.015(11)(e)(B).

Under LUBA’s interpretation of ORS 197.352(9), a public entity could elect to
meet its obligations under ORS 197.352(8) only by completing the steps required
under other laws to “modify or remove” the land use regulations at issue. This
ignolres two facts. First, a public entity can’t “modify, remove or not * * * apply” a
land use regulation to allow the present owner a use permitted when he acquired the
property until that person seeks to carry out that use. A public entity can’t take these
actions in a vacuum, they occur in response to a request from a property owner, |

Second, existing laws that establish procedures for modifying or removing land use
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regulations, such as ORS 215.427 and ORS 197.235 to 197.245, cannot as a practical

matter be completed within the 180—day timeframe established by ORS 197.352(4)
and (6) together with the review to determine whether the written demand for
compensation is entitled to relief under Measure 37.

In sum, Measure 37 provides a statutory entitlement to compensation as a
result of the enactment or enforcement of land use regulations that restrict the présent
owner’s use of private real property.. It allows a public entity to avoid potential_
liability for compensation by deciding to “modify, remove or not * * * apply” those
land use regulations. A public entity’s decision to “modify, remove or not apply” a
land use regulation in response to a Measure 37 demand is not the same as a
subsequent action of a public entity iﬁ response to an application for a perrnﬁ or a plan

-Or Zone éhange. While that subsequent action implements the prior decision to

“waive” land use regulations, it is not itself a decision by a governing body “under”

ORS 197.352.
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CONCLUSION

This court should reverse LUBA’s decision and remand with instructions to
consider the merits.
Respectfully submitted,

HARDY MYERS
Attorney General
MARY H. WILLIAMS
Solicitor General
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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

OREGON DEPARTMENT OF LAND

CONSERVATION AND
DEVELOPMENT, - JAMOS’0T arl1:37 _LUBA
' osunel clo Lusreaa

Petitioner, ' ,
3 LUBANo. Jo» 7-0 07

V.

KIL.AMATH COUNTY,

Respondent.
NOTICE OF INTENT TO APPEAL
L

Notice is hereby given that petitioner, the Department of Land Conservation and
Development (“DLCD”),_ intends to app_eﬁl that land use decision of Respondent Klamath
County, entitled “In the Matter of Aménding the Klamath County Comprehensive Plan Map and
Land Use Zoning Map, for'Me_asure 37 Claim Number M37 48-05 (Ankeny), to Suburban -
Residential Use (RS).” The challenged decision is characterized as an appeal of the Final Order
allowiﬁg Claimant to use his property subj ect to the standards in effect when he acquired the

subject property on January 16; 1951, under ORS 197.352(8); and ordering rezoning of

Claimant’s property in com'p‘]iaﬁce with Ordinance No. 45.62(M37), modifying the

Comprehenslve Plan Map. The County adopted the challenged decision on December 19, 2006.
A copy of the challenged decision is attached to this notice.
_ II.

Petitioner, DLCD, is represented by Steven E Shipscy, Aséistant Attorney General, |
Oregon Department of Justice, 1162 Court Street N.E., Sélefn, Oregon 97301-4096; telgaphoﬁe
(503) 947-4500. |
P
i

Page 1 - NOTICE OF INTENT TO APPEAL o 000002

GENS4735 Department of Justice
’ . 1162 Court Street NE
Salem, OR 97301-4096

(503) 9474500
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- 25

ER-2

1 1.
2 Réspondent Klamath County has. as its mailing address and telephone number: 305 Main
3 Street, Suite 335, Counfy Courthouse, Klamath Falls, Oregon 97601-6332 and teléphone number
4 (541) 833-5100; and has as its legal counsel: W. Daniel Bunch, Klamath County Counsel, -
5  Office of the County Counsel, 305 Main Street, Klamath Falls, Oregon 97601, and telephone
6 number (541) 883-4267.
7 1v.
-8 Other persons mailed written notice of the challenged land use decision by respondent, as
9 indicated by respondent’s records in this matter are:
10 _
11 W. Daniel Bunch Estate of George Coleman and
- Klamath County Counsel Joseph Mountain Conservator’
12 Office of County Counsel 122 South 5™ Street
305 Main Street ‘Klamath Falls, OR 97601
13 Klamath Falls, OR 97601 , _
14 ' Gregory A. Schechtel
Thomas and Lewis Ankeny 3815 Thicket Court
15 2175 N.W. David Street, 4™ Floor Klamath Falls, OR 97601
Portland, OR 97210
16 Qwest Corporation
Michael Spencer Brad Blinsmon
409 Pine Street, Suite 204 Property Tax ' '
1g Klamath Falls, OR 97601 1801 California Street, 25™ Floor
Denver, CO 80202-2658
19 -Lane Shetterly : -
" Director Thomas R. and Jenise M. Bocchi
20 Department of Land Conservatlon and 5817 Havencrest Drive
Development Klamath Falls, OR 97603
21 635 Capitol Street N.E., Suite 150
2 Salem, OR 97301 - John L. McKinney
. 5338 Glenwood Drive
73 Jeanmine Rustad Klarnath Falls, OR 97603
Planner 3 h
24  Measure 37 Services Division . Erskine Delos
. Department of Land Conservation and . P.O. Box 1303
~ Development Klamath Falls, OR 97601
2% 635 Capitol Street N.E., Su1te 150 '
"7 Salem, OR 97301
Page2 - NOTICE OF INTENT TO APPEAL
GENS4735 Departinent of Iusncc .
1162 Court Street NE
- Salem, 3&7;(?;;096 0 n 'r} {.-.} 0

(503) 947-4500
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Jolin M. Van’Ausdall

ER-3

1 40 VanNess Bertram F. Rudolph, Jr.
9 Ashland, OR 97520 P.0O. Box 2302
_ Carmel, CA 93921
3 Marne E. Owens
1925 Cathoun Street Dick G. and Wendy A. DeGroot
4  Klamath Falls, OR 97601 2110 Fairmount Avenue
: Klamath Falls, OR 97601
> A.L.and Marilyn V. Bruner |
¢ 607 Avenue De Teresa Eric and Alexandra Spence
' (Grants Pass, OR 97526 2040 Temrace Avenue
7 Klamath Falls, OR 97601
- Roderick Carl Wendt, Trustee and .
8 RCW Revocable Trust and - Melvin K. and Evelyn M. Carlson
9 Carol Margaret Wendt, Trustee, et al 2080 Terrace Avenue
2120 Fairmount Street Klamath Falls, OR 97601
10 - Klamath Falls, OR 97601
S Sandra L. Nyback Smith
11 Mark W. Dickey 2100 Park Avenue
. P.O. Box 1740 Klamath Falls, OR 97601
12. Crescent City, OR 95331 ' L
13 ' Clyde L. and Santina Ashcraft
~ Ted Howard 71 Gresham '
14 P.O.Box 311672 Ashland, OR 97520
Enterprise, AL 36331 .
ISR . o Mary Charlene Smith and
Earl M. Le’Vemois Trustee and Eleanor B. Narciss
16 1e’Vernois Family Trust .- 828 Pacific Terrace _
17 2100 Fairmont ' Klamath Falls, OR 97601-
Klamath Falls, OR 97601 :
: ' o Jo Ann Hannigan
City of Klamath Falls. 2001 Fairmount :
19 P.0.Box 237 : Klamath Falls, OR 97601 -
20 Klamath Falls, OR 97601 ' ' g
2Ly
2y
23y
24 /)
25 /
Page 3 - NOTICE OF INTENT TO APPEAL _ '
) NS4735 . ’ ice
GENS4733 Depmimer o s 000004

" Salem, OR 973014096
(503) 947-4500
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V.
:  Purchase order # 07-1031 in the amount of $325.00 is enclosed with this notice for filing
? fees and costs. - _
’ NOTICE: Anyone designated in paragraphs III or IV of this Notice who desires to
* . participate as a party in this case before the Land Use Board of Appeals must file a Motion to
: Z - Intervene in this proceeding with the Board as required by OAR 661-010-0050. |
; DATED this 8th day of January 2007.
'9 Respectfully sgbmitted,
- : HARDY MYERS
10 ' Attorney General
1 -
12 : AVAA
13 | Steven E. Shipsey, #94435 6
. _ - Assistant Attomey General
14 ‘ Of Attorneys VfOr Petitioner
15
16
18
19
20
2
24
25
'36 ,
 Page4- NOTICE OF INTENT TO APPEAL . -
GENS4735 _ : T Department of Justice 0 0 O G F} 5
o , - 1162 Court Street NE . : . :

 Salem, OR 97301-4096
(503) 947-4500 -
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AMA’IHCOUN’IY OREGON

- ORDINANCE NO. 45, ﬁZ(MB?)

HEREAS; the Klamath County Board of Commissioners (BOCE) hotd piblle hearis
on May2,.2006 #hd 6 Otioher 30, 2006 reparding Méasing 37 Gibim Famber M3 48-(}5

wnccrmng Themas & Lewis Aﬂk@n} (Ciannant), and

| WHERESS, the Deprntment of Land Conservation shd DisvelphiGih of 15 Sits of
Orégon issied a Fifal Sirder (Claim No: M122221) regarding Clalmant’s property; said il Ordie
alléwzmg(l‘% aieoanl 6 use 13 property subjevy to ths Standards m it -whsn Clammbaeqaimd

suibect pmpﬂrty on }anua:j,z lﬁ 1951, smﬁ Fiil Oxder Bemg attached l_tg:rgmgs Exliitt a_z;éJ:;y '

this r@f@?@c@;ﬁ@mg_mmpmtcd heiei; 3nd

’WHBRE&?J ﬁlaimant acqmred the subject propetty pmr fo the cnac&nent af State. Land
UseGoals: audd L

WHEREAS, the BOCC shtéred 36 Order and s AmieidodOrdes Hieiding dhintClafment W
7 'ieﬁﬁﬂﬁé to compensation, that the County would nol pay duch campensahm; ﬂl.a iir fisu: 6ff sigh
- Trhpensiion e vty wonld afford Elairmani the relief detaitod in ORE 107 352B), .and Hata
rbzcumgg t3f ihe Clmmant’s S property was heedssary 10 alford the Clmmani cemplaia legal religFaid
to restore afl nses cmeycd by the. Claimeant at the time of (‘ilannmit s actuisition of ﬂze propany 7

;sub_tactta«thls Orlinznceé; abd

WHEREA&, m abcard;mw mth the BOCC’S Order i MB? 43‘—{}5 datéd Novéimber 7,
2006, County. staff were. directed o Jmnatc the procéss tor adopt da lrdmance to méﬁilfy the,

| ORDIRANCE NO. 45,821H37) -~ Page 1
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Kiamath Gtenutgiﬁfmnpreh@giye Plazi Map and LanUse Z??Bni;:ig Map to.reflect that tic subfest
opetty be zonied for' Subuibats Residential use (RS); and |

WHEREAS, ORS 197.352(8) aflows 2 62l Bovermmsat ta reméts of o Modify lad use

regulations; and

| WHEREAS, the-findings thal supgort this Orditince ané. boitaingd v the Médsite 37
Qedéts referenced above; sdtd Orders being at%ached hereto-as Bxhibit 2 and by ik reference:
¥ated Heveits: anid

WHEREAS, lie BUCE adverised botics that # wonfd ecnsides- ﬂieée athendments to the
Kharnath CQUIRY Cormpreliensive Plan Map anﬁ Land Use Zoniip Map ot Noveiber 21, 20063t
10560 i, and Desembdr 12, Zﬁﬂfiﬂt 1650 6 and

| WHERE; i fi:ts% Eiaaxmg was held on November 2[ H0li6-and 2 second hearing. VS
held Péombes 12, w@&am | | | | |

VEERYE AS; ﬁie—BGCL conducigd: a:guiarly sohedu}ed ancmiﬂy Helvei 564 ‘jauhhe hmmg‘ts _
anci mnsldered the p:ﬁpasqd amendméﬁt % the Klamaih Cétxmy Qomprehcnsrm Pl N i

. pand U@e?mmg Ma;a,ﬁnﬂ

WHEREAS; the BOCC having read the mopes&d Oidinance and cunsxdercd pub!r(:‘
 testitnoity; ad

7 WHERFAS amap iiepbcﬁng the [meaﬂran of the Klamathy mel} Cémprc,hmswe Plan Map.
gigndineht 4nd 401:6 chiampé e 4ikidicd as Bxiibit; 3* o .-

NOW, THEREFORE, the Klsuuih Govaty: Bosid of Cominissioness orbiisk it the
property detdiled ih Bxhibit 3 cansisting. of approximately 80-acres, identified as Tax T.or R-3805-
'6216‘03@'9’6@0 oft A%sasq&r map T385 ""R9E, 'S‘éﬁfit‘iiﬁ 21 ”ﬁ.}a‘imﬂlcounﬁf, "'{f‘ira‘gcﬁi 'i?s‘ié b zoned

ORDINANCE: No: 45.62(857] - ‘baga ¥

000007
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Comprelienisive PIaf Map is lierely. ditendéd actordingly; hat the offieia] siving map designation
for the subject property shall be changed dccordmg]y

Thig ordinance shall be effectwe thirty (31)) days from the dafe of passige,

DONE and DATED this f i _day e oI' December 2006.

‘ORDINANGE NO. 45,62G47) - Page 3 - | R
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BEFGRB 'I'HEBGARU OF COUNTY COMMISSIONERS
FOR KLAMATH COUNTY; OREGON

‘T the Matler-of the Messure 37 Claim of )

-+

MENDELOROER
837 48:05

‘WHEREAS; g Boird of, Cnnni}' & pnnmsstoncxs having reviewed the records
and-files i regard 1o this matter, find a¢ follows:
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Thomas & Leywis Ankcay;
- PO Box10
Nelson, GA 9595 &

Ai}fssaBulus' o

’Subslmbe:d and s sworm. tﬁ befam* ma:thls

Na‘ta_;g Public fefejség_’gﬁ‘ '

"""""

Salem,

oL SN, Sie 150 ._

OR 57301
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Béfoire the Board of Cmnm;ssmners
OfKTamafh County

I 1 ﬂw Maf:ler ﬂf,Fﬂe Number M37 48-05 i
Pmdm;gs and Final Oider '

. 009; the: claimams, ‘Ihgmasaﬁd Lewas Ank i, piopetly
At pursuant tir ORS 19“7 (ﬁﬁilﬂtg_ SHshie:37)

:,E lawisiaid gufalmﬁsmapmcd ,aftﬁr
3 pzopcfly,,.«’fammry- I 53’5

fx“evelo? the property subjest o ﬁn 5 62
perm Ihemmm:maniaffqu_; :

iy g all b :the exceptmns defaifed in DRS

nnnnoy

-




ER-12

NOTICE OF RIGHT 0 APPEAL OR OTHER JUBICIAL m;_n’gp

L. Adauseotaction usderORS 197352 (Measure 3? (2004)) I band use

~ regulation eontinngs appiy to’the. mbjeci FrOpEfty more “thian 180; da}zs aﬁcr the
- pigsent owner: afthe pivpe s Tade wiittéi demand for compensgtion tHde-ORS,
#7553, ihc prcscnl owner of the property, or any inferest-therein, shall hhve 2 Gause
c:f“ action in the; mmmt ot it Wwhich the Teal propértyis lozated.

APPRQWAS TG F&RM |
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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DEPARTMENT OF LAND
CONSERVATION AND DEVELOPMENT,
Petitioner,

VS,

KLAMATH COUNTY,
Respondent,

and

THOMAS ANKENY and LEWIS ANKENY .
Intervenor-Respondents.

" LUBA No. 2007-009

FINAL OPINION
AND ORDER

- Appeal from Klamath County

Richard M. Whitman and Steven E. Sh1psey, Assmtant Attorneys General Salem
represented pet1t10ner .

No appearance by Klamath ‘-County.'
Michael L. Speﬁcer Kla‘math Falls, represented iﬁterifenor—respondents

HOLSTUN, Board Member BASSHAM Board Chan' RYAN Board Member
partrcrpated in the decision. .

DISMISSED : - 04/1 8/2007

: You are entitled to judicial review of this Order Judrc1al review 1s governed by the .-
provrsmns of ORS 197.85 0 :

-Page 1
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INTRODUCTION

In the year 2004, voters in the State of Oregon approved an initiative measure known
as Ballot Measure 37 (Measure 37). Measure 37 has been codified at ORS 197.352. Under
ORS 197.352(1), a public entity that “enacts or enforces” a “land use regulation” that “has
the effect of reducing the fair market value of * * * property” must pay just compensation in
certain circumstances.’”  ORS 197.352(2) provides guidance on computing “just
compensation.” ORS 197.352(3) creates exceptions for certain laws that would otherwise
qualify as “land use re'gul:«,ltiom;‘,.”2 ORS 197.352(4), (5) and (7) set out and authorize
procedures for submitting, processing and making deeisions' on claims for just compensation.
ORS 197.352(6) provides claimarlte \yith-a cause of aetiori in circuit court if the land use
regu}atmn that is the sub_]ect of a Measure 37 clan:n eontinues to apply te the subject
property more than 180 days after the present owner of the property has made wrltten demand
for compensahon A

- Asan altematlve to paying just compensat;lon ORS 197.352(8) prov1des that a pubhc . ‘V

entity that enaeted a land use regulatxon that gave nse to a claim under Measure 37°¢ may

rmodlfy, remove, or not ok apply the land use regulatmn or land use regulat:lons to allow the

owr_ler o use the property for a use permrtted at the time the owner acql_nred the property.”

A The tekt of ORS 197.352(1) is set out below:

“If a public entity enacts or enforces a new land use regulation or enforces 2 land use

regulation enacted prior to December 2, 2004, that restricts the use of private real property or

any interest therein and has the effect of reducing the fair market value of the property, or any
~ interest therein, then the owner of the property shall be paid just compensatlon

% ORS 197.352(11)(B) defines the term “land use regulation” very broadly to mclude comprehenswe p!ans,
zoning ordinances and other conventional land use regulations as well as a vatiety of other laws. The exceptions
at ORS 197.352(3) narrow the reach of the broad ORS 197 352(11)(B) definition somewhat. :

7 ORS 197.352(8) provides:
" “Notwithstanding any other state statute or the avziilability of funds under subsection (10) of
this section, in lieu of payment of just compensation under this section, the governing body
responsible for enacting the land use regulation may modify, remove, or not * * * apply the
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Intervenors acquired an 80-acre property in an unincorporated area of Klamath

“County near the City of Klamath Falls in 1951. Sometime after intervenors acquired their

property, it was placed in a Forest/Range (FR) zone.* Intervenors filed separate Measure 37
claims with the State of Oregon and Klamath County on September 6, 2005. Record 161-63,
-320-29. In response to the county claim, on July 18, 2006, Klamath County determined that
it would not applyl any land use regulations that were applied to intervenors’ property after
1951. Record 16-17.° In response to the state claim, on July 20, 2006, the Department of
Land Conservation and Development issued an order m which it detertnined that, in lieu of
Just compensatton the State of Oregon would not apply certain statutes statew1de planning

goals and adm1mstrat1ve ruIes so that intervenors could divide their “80-acre property into 1-

~ acre parcels [and develop] a dwellmg on each parcel * * *” Record 5-12. Almost four
months later, on November 7, 2006 Klamath County adopted an Amended Order. The keyr

| substantlve provisions of the Amended Order are set out below

“4.  To ensure that the Claimant is afforded full lawful :elief under ORS
197.352(8), it is appropriate to modify current zoning to rezone the

land use regulatlon or land use regulations to allow the owner to use the property for a use
permitted at the time the owner acqulred the property »

4 Accordmg to the KIamath County Land Development Code (LDC) 55, 210

“The purpose of fthe FR] zone is to promote management and conservatton of lands of mixed
farm and forest uss. The productive potential of this land is considered to be greater than that
‘of Non-Resource (NR) zoned Iands but less than that of Farm (EFU) or Forestry (F) zoned
lands , _

“The [FR] zone shall be applied to those lands located in southern Klamath Connt)r which
primarily - consist of a juniper-sagebrush-bitterbrush vegetation cover, have no. forest
productivity rating or are predominantly rated as Class VII forest lands, may be 51gn1ﬁcant
wildlife habttat, and are areas of mixed BLM and private ownershlp >

’ The r_elevanttext of therc_ounty’s July 1_8,_ 2006 order is set out below:

“1. Pursuant to ORS 197.352(8), subject to a decision from the Department of Land
Conservation and Development (as applicable), and subject to the county’s autherity,
the [Board of County Commissioners] will not apply land use laws and regulations
imposed after claimant’s acquzsntton of the subject property, January 16, 1951
Record 16. , :

Page 3

000066




(VR O B S

D 00 ~) S Lh Wb

11

12

13

14 . .

15
16

17

18
19
20

21

2
23
24

25

26

27

28
29

30

- 31
3

33

34

35

ER-17

subject property; said rezoning being necessary-to restore fully all uses
that were available to the ClaJmant at the time of the property’s
acquisition.

“5.  After further review, it appears to the Board of County Commissioners
that the subject property had no zoning in effect on the aforementioned
dates; Claimant therefore requests that the current zoning classification
of Suburban Residential (RS) apply to the subject property, it being

. closely analogous to the most intensive and highest-density residential
use of the property when it was acquired.”

“NOW, THEREFORE, IT IS HEREBY ORDERED that the Order
approving Claimant’s Measure 37 claim dated July 18, 2006, is amended to
express the intent of the Board of County Commissioners and to further Order
as follows:

“1.  The Comprehensive Pl'ah and Zoning maps -of Klamath County shallr
be modified pursuant fo ORS 197.352(8) and (9), to provide for a
zoning of Suburban Residential (RS) to the subject property. '

“2.  Notice shall be published on or before November 14, 2006 * * * ag
required by Oregon law for the adoption of an ordinance by the County
with the first public hearing being set for November 21, 2006 * * * and
a second public hearing being set for December 12 2006 *ok kD

: Record 13 (emphases added). : : : -

In accordance with the November 7, 2006 Amended Order, notice was pubhshed and

"Ordmance 45 62(M37) On December 19 2006 the board of county comm1551cners adopted

‘publlc hearmgs were held. on November 21, 2006 and December 12 2006 to consider -

Ordmance 45-62(M37) Ordmance 45 62(M37) amends the “Klamath County,?

'Comprehenswe Plan Map and Land Use Zomng Map” to cha.nge the map des1gnatlon from
FRto RS Record 2. Relevant portmns of Ordinance 45—62(M37) are set out below:

“WHEREAS, in accordance w1th the [Board of County Comnnssmners’]
Order in M37 48-05 dated November 7, 2006, County staff were directed to
initiate the process to adopt an Ordinance to modify the Klamath County
Comprehensive Plan Map and Land Use Zoning Map to reflect that the subject
property be Zoned for Suburban Res1dent1al use (RS); and ' 2

B “WHEREAS, ORS 197.352(8) allows a local government to remove or to
modey land use regulatrons _

ik & %k %
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“NOW, THEREFORE,- the Klamath County Beard of Commissioners

ordains that the property * * * consisting of approximately 80 acres, * * * is to

be zoned Suburban Residential (RS), as described in KCLDC Article 51.3;

that the Klamath County Comprehensive Plan Map is hereby amended
- accordingly; that the official zoning map designation for the subject property
- shall be changed accordingly.” Record 1-3. _

On January 8, 2007, petitioner filed thls appeal with LUBA to challenge Ordinance

45-62(M37). On January 19, 2007, intervenors moved to dismiss this appeal.
MOT_ION'TO DISMISS
_ | As releya.nt here, LUBA’s jurisdiction is restricted to land use decisions. ORS
197.825(1).° The term “land use decision” is deﬂned by statute to include a final local
government decision that amends a 'compréhe'ms'ivé- plan or land use regulation.. ORS
197.01511).7 | o B

| Klamath County is a “lot;al g'ovem_ment.”r ORS. 197.015(14}. Norparty disputes that
Ordinance 45-62(1\/137)&3& final decision of the Klamath County Board‘of Commissioners.
It is also undisputed that Ordinance'45 -.62(1\/137) a;héﬂds'th‘e Klamath County Comprehensive .

¢ ORS 197.825(1) provides, in rélévant part:
“Except as provided in ORS 197.320 and subsections (2) and (3) of this section, the Land Use
Board of Appeals shall have exclusive jurisdiction to review any land use decision * * * of a
local government * * * in the manner provided in ORS 197.830 to 197.845.”
7 Asrelevant, ORS 197.015(11) provides: '
“‘Land use décision’;

“(a) Includes:

“AY A final decision or determination made by a local government or special
- district that concerns the adoption, amendment or application of.

(D) The goals;

“(iiy A comprehensive plan provision;

“(ii). A land use regulation; or

“(iv)  Anew land use regulatiou_[.-]-” (Emphases added).

-Page 5

00006




Lo R - U VS

O 0o <

10
11
12
13
14
15
16
17
18
T
.20
21

Y
23

24

- 25

27

ER-19

"'Plan and the county’s official zoning map (which is a land use regulation as ORS

1197.015(12) defines that term). Under ORS 197.015(11), it is clear that Ordinance 45-

62(M37) 1s a land use decision and subject to LUBA’s review jurisdiction under ORS
197.825(1), unless some other law requires a different conclusion. Intervenors argue that
ORS 197.352(9) is such a law. ORS 197.352(9) appears immediately after the first eight
subsections of the Measure 37 statute discussed above, and provides as follows:

“A decision by a governing body under [ORS 197.352] shall not be considered
a land use decision as defined in ORS 197.015(10) [sic, should be
197 015(1D)}.”

The parties agree that the reference in ORS 197. 352(9) to ORS 197.015(10) rat.her
than to ORS 197.015(11), where the statutory definition of “land use decision” is now
codified, is a codification error.. Petitioner agrees that ORS 197 352(9) makes a demsron ’
under ORS 197.352 somethmg other than a “land use dec:lsmn 7 as that term is deﬁned by
ORS 197. 015(11) The- more dlfﬁcu.lt quest10n is whether Ordmance 45-62(1\/137) is a
decision under ORS 197. 352 Petmoner argues that it is not.

In the county s July 18 2006 Order and in the state’s July 20, 2006 Order, the county
and state determmed that intervenors were entltled to Just compensatlon under ORS
197 352(1). Seenl. In those demsmns the state and county also made 2 de0131on that in lieu
of paying just compensatlon the state- and county would “not * * apply” certain state and
county land use regulatlons, as authonzed by ORS 197. 352(8) See n 3 No party disputes
that those decisions were decisions under ORS 197.352. Therefore pursuant o ORS
197.352(9), those demsrons were not land use dec1s1ons

In the November 7, 2006 Amended Order the county purported o rely on ORS

'197’- 352(8) a second t:me 1o de(:lde that “under ORS 197 352(8) it is- appropnate to modify-

current zoning to rezone the subject property » in lieu of paymg just compensation under
ORS 197. 352(1) Record 13. In effect, in the Amended Order, the county revisited its- July
18, 2006 Order end replaced its decision “not to apply” the FR plannmg and zoning with a
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FR planning and zoning by removing the FR planning and zoning and applying RS planning

is also a decision “under” ORS 197.352.

Ordinance 45-62(M37), which are rendered affer a public entity makes a decision to “modify,

| zoning in its place. The parties apparently agree that the November 7, 2006 Amended Order

Petitioner argues that although the Order and Amended Order are not land use

~ argument below:

“Decisions to gra.nt a ‘permit’ or, as in this case, to amend a comprehensive
plan and zoning map are not decisions required by or ‘under” Measure 37. As
noted above, ORS 197.352 was expressly codified as part of ORS chapter 197.

- Although the people provided that decisions ‘under’ the measure were not

‘land use decisions,” they did not otherwise alter other procedures or

- requirements for amending comprehensive plans and land use regulations, or

for obtaining authorizations for a use allowed under a dec1310n to ‘modify,
remove or not to [sic] apply’ ‘land use regulations.” :

“Thus, while a county’s dccxslon to modlfy a county ‘land use regnlation’ is
not a ‘land use decision’ because it is a decision ‘under’ ORS 197.352(8),

nothing in ORS 197.352 exempts counties from following the normal-

procedures for adopting an ordinance to amend their plan -and map

designations of a property, and nothing in ORS 197.352 provides that their |

* subsequent actions to carry out or implement a decision under Measure 37 are )

not ‘land use decisions.” If the people had wished that to be the case, then

- section 9 of Measuie 37 would have prov1ded that all decisions by a public

- entity to authorize a use of private real property allowed under section 8 shall

" not be considered a land use decision as defined in ORS 197.015(11). By

providing only that ‘a decision by a governing body under this act * * *’ shall
not be considered a land use decision, the people limited the exclusion from
[LUBA’S_] jurisdiction to only: the - decision by a county board of
commissioners whether and what form of relief is due.” Oregon Department

of Land Conservation and Development’s Response to Respondeut—r

Intervenor s Motlon to Dismiss 5 (emphases in ongmal)

* decisions by virtue of ORS 197.352(9), ORS 197.352(9) does not extend to decisions such as

remove or not * * * apply” a land use regulation. We set out the relevant part of petitioner’s

We agree in part and disagree in part Wlth the above argument. Although the questmn

is not presented n t‘ms case, and we therefore need not and do not decide the question here,

DLCD is undoubtedly correct that some decisions that a pubhc entity will need to make to
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allow construction of a use that is the subject of a successful Measure 37 claim will be land
use decisions. For example, where a county takes action to “modify” a land use regulation or
a decision is made “not to apply” certain land use regutatidns (but other land use regulations
remain) and under those modified or remaining Iand use regtﬂetions additional discretionary
permits are needed to construct the use, any such discretionary permit decisions will almost
certainly be land use decisions. We tend to agree that the best reading of ORS 197.352(9) is

that such discretionary permits are not properly viewed as decisions under ORS 197.352.

Rather, such permit decisions are decisions wunder the modified land use regulation or

decisions under whatever land use regulations remain after the Measure 37 modification or

decision not to apply certain land use regulations has been granted.

But Ordinance 45-62(M37) is not a permit decision, or similar decision, which was

‘rendered under a modified land use reg‘ulatiotl or a decision that was rendered under whatever

land use regulations remain efter a Measure 37 modification or decision not to apply certain

land use regulations has been granted. To the contrary, Ordinance 45-62(M37) is the eeunty.'
- decision to “modify,” rather than “not * * * epply,” the FR.planning and zoning designation

that formed the loeal baeis for intervenors” Measure 37 claim. Until Ordirianee 45-62(M37)

was adopted, the FR plan and zening designation remained_'m place on the subject property,

although the county had declded in its July 18, 2006 Order “not to appl the FR plannjng

.and zoning to mtervenors The November 7, 2006 Amended Order was at best a decxslon to :

‘proceed to adopt an ordmanee in the future that would “modlfy“ the FR. planmng and zoning,

Ordmance 45- 62(M37) is the only county declsmn that purports to modlfy’ the FR

des1gnat10n The Amended Order itself d1d not “modify” the FR des1gnat1on it simply

initiated a process that might or might not ultImately result in a decision to “modify” the FR

planning and zomng

Petltloner suggests that the elty should have followed post-acknowledgment plan

amendment procedures in adoptmg Ordinance 45-62(M37). That may well be the case, but
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that question.goes to the merits of ‘whether the county committed a procedural error in fhe
way it went about adopting Ordinance 45-62(M37) to “modify” the property’s FR planning
and zoning designation. We also note that we question whether gpplying the RS designation
to the subject property is accurately characterized as a decision to “modify, remove, or not
* % * apply” the prior FR planning and zoning designation. Ordinance 45-62(M37) clearly
does more than “not * * * apply” the FR planning and zoning. As we have already noted,
that was accomplished by the July 18, 2006 Order. The authority granted by ORS 197.352(8)

to “modify” the FR planning and zoning designation would seem to authorize the county to

_change or ! modlfy” some part of the FR planmng and zomng as it applies to the subject

property, Whlle leaving the FR planmng and zonmg (as modified) in place “to allow the
owner to use the property for a use permitted at the time the owner acquired the property.”

However, just as whether. the county may have committed procedural .eljroré in adopting
Ordix_lance 45-62(M37) goes to the merits, whether the county may exceeded its authority to

“modify” the subject property’s existing ‘plalrmirng and zoning under ORS _197.352(8) in

-adopting Ordinance 45-62(M37) goes to the merits, rather than to the jurisdictional question

" that is before us now—whether LU_BA‘ or the circuit court has jurisdiction to review

Ordinance 45- 62(M37) _

To summanze the November 7, 2006 Amended Order did not purport to, and in fact '
did not,. “_modlfy” the FR planning and zoning: demgnauon for mfcervenors 'pIQpel'ty. Rather
the November 7, 2006 Amended Ordef merely initiated the process that in turn led the county
to adopt the only decision that purports. to “modify” the FR planning and zoning designation. |
Ordinance 45-62(M37) is the county decioioo whereby the county purported to exercisé‘ its
aﬁthority under ORS 197.352(8)_ to “modify’; the FR deSignoﬁon of ioforvenors’ property.

% We also note that whether Ordinance 45-62(M37) is reviewable via a writ of review in circuit court or by -
LUBA has no significant bearing on the scope of review, since both the circuit court and LUBA have authority
to determine whether a decision maker exceeded its jurisdiction, improperly construed apphcable law, or failed
to follow applicable procedures ORS 34.040; 34.100; 197.835(9).
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000072




S W b

e e - &

10

11
12
13
14
15
16
17
18
19
20
21

22

ER-23

‘Under ORS 197.352(8), a decision to “modify” a Jand 058 regulation in response to a
Measure 37 claim is not a land use decision. Therefore, LUBA does not have juriédiction
over this appeal. If the county exceeded its authority under ORS -197.352 in adopting
Ordinance 45-62(M37), or in some other way committed procedural or legal errors that
render Ordinance 45-62(M37) invalid, ORS 197.352(8) makes it clear that jurisdiction to
consider those questions lies somewhere other than LUBA. |

Finally, we asked the parties to submit additional briefing on the question of whether

“the November 7, 2006 Amended Order is a “final” decision that could bé challenged in

circuit court, via a writ of review. We have concluded that we need not consider whether the
November 7, 2006 Amended Order could have been reviewed via a writ of review to resolve

the jun'sdictiohal- issue in this appeal We need only answer a single question to determine

‘whether we have jurisdiction over this appeal. Agam that question is whether it is the

November 7, 2006 Amended Order or Ordmance 45- 62(1\/[37) that is the county $ dec131011 to

“modify” the subject property’s FR. planning and'zomng designation. For the reasons

| explained above, the November 7, :20706 Amended Order was at most a decision to go‘

forward to give the notice and pi"epare the ordinance for adoptidn that would be necessary to

‘actually modify” the property s TR planning and zonmg, ‘within the meamng of ORS

197. 352(8) Only When the county adopted Ordmance 45-62(M37) did it in fact “modlfy” the

FR plannmg and zomng designation. Under ORS 197. 352(9), such a de01510n is not a land

use d_eclsmn that is subject to LUBA review. |
Because we do not have jﬁriédiction -ovér the decision that is the subject of this

appeal, this appeal is dismissed.’

_ ®Under OAR 661-010-0075(11), once a jurisdictional issue is raised at LUBA, all parties have ten days to.
file a motion requesting that LUBA transfer the appeal to circuit court in the event that LUBA determines that it

_ does not have _]unsdlct:on over the appeal. No party ﬁIed a motion to transfer pursuant 1o -OAR 661-010-

0075(11).
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Thereby certify | that I served the foregoing Final Opinion and Order for LUBA No. 2007-009
on April 18, 2007, by mailing to said parties or their attorney a true copy thereof contained in
a sealed envelope with postage prepaid addressed to said parties or their atiorney as follows:

Michael L. Spencer

Michael L. Spencer, LLC
409 Pine Street, Suite 204
Klamath Falls, OR 97601

‘Richard M. Whitman
Assistant Attorney General
Department of Justice
1162 Court Street NE
Salem, OR 97310

W. Daniel Bunch

Klamath County Counsel
305 Main Street :
Klamath Falls, OR 97601

Dated this 18th day of April, 2007.
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