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Dear Counsel:

As you will recall, I took under advisement the plaintiffs’ proposed findings of fact and
conclusions of law and the defendants’ motions to dismiss based on Measure 49. [ am granting
defendants’ motion to dismiss.

Measure 49 eliminates former section 6 of Measure 37, which gave a landowner a cause of action
for just compensation in circuit court. (Measure 49, Section 4.} Measure 49 creates a new
framework for resolution of claims and allows for judicial review of an agency decision that is



limited to the evidence in the record before the pertinent public entity. (Measure 49, Section 3,
16.) Accordingly, if Measure 49 is applied retroactively to plaintiffs’ claims, then the present
controversy is moot and should be dismissed.

Plaintiffs contend that as a matter of statutory interpretation Measure 49 does not apply
retroactively to their claims, and that if it does, that application is unconstitutional. The language
of Measure 49 makes clear that it was intended to be applied retroactively to claims made under
Measure 37. Section 2 of Measure 49 states that a “claim” under Measure 49 includes claims
filed under Measure 37: ““Claim’ means a written demand for compensation filed under (a) ORS
197.352, as in effect immediately before the effective date of this 2007 Act.” (Measure 49,
Section 2(2).) As stated above, section 4 of Measure 49 eliminates former section 6 of Measure
37, which created a cause of action in circuit court. Section 5 of Measure 49 spelis out how
claims filed under Measure 37 are dealt with under Measure 49, depending on the location of the
property. Plaintiffs argue that although Measure 49 may apply to some Measure 37 claims, it
does not apply to Measure 37 claims that have ripened into a “cause of action™ under Measure
37. 1 find nothing in Measure 49 that suggests the distinction posed by plaintiffs, and therefore,
conclude that it applies to all claims, including plaintiffs’ claims in this case.

I am also unpersuaded by plaintiffs’ constitutional objections to the application of Measure 49 to
this case. [ will specifically address only the arguments that plaintiffs have a vested right under
Oregon property law, under the Due Process Clause of the Fourteenth Amendment or under the
Takings Clause of the Fifth Amendment. I recognize the seeming unfairness of applying a new
law to a party who has relied upon existing law in a pending action. Nonetheless, the Oregon
Supreme Court has ruled that the legislature is authorized to retroactively apply statutory
amendments to pending cases without running afoul of the state or federal constitutions.
Accordingly, no constitutional impediment prevents the retroactive application of Measure 49,
and this litigation is now moot.

As a result of my decision on defendants’ motion to dismiss, plaintiffs’ proposed findings of fact
and conclusions of law have become moot as well. At the last hearing, plaintiffs’ counsel said
that they take the position that they are entitled to attorney fees, even if [ grant defendants’
motion to dismiss, and they asked for an opportunity to brief this issue. 1 ask that the parties
confer regarding a briefing schedule, keeping in mind the time frame set out in ORCP 68, and
confer regarding a proposed form of order and judgment.

Very truly yours,
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Jerry B. Hodson
Circuit Court Judge

Page 2 of 2



