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IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF MARION

DALLAS MARCKX and ELAINE
MARCKX,
Plaintiffs,
v.

STATE OF OREGON, by and through the

Case No. 05C19654
Honorable Jamese Rhoades

STATE OF OREGON’S TRIAL
MEMORANDUM

Date: October 25, 2006

10 DEPARTMENT OF LAND Time: 9:30 am.

. CONSERVATION AND DEVELOPMENT, | Cum: 2A

1 Defendant.

13 INTRODUCTION

14 Plaintiffs Dallas and Elaine Marckx petition for judicial review of the Final Order issued
15 by the State of Oregon by and through the Department of Land Conservation and Development
16  on plaintiffs’ Measure 37 demand to the State. The Order approved the demand and granted

17  relief “in lieu of” compensation. Based on the uncontested finding that plaintiffs acquired the
18 property on November 6, 1975, the State “waived” certain state land use regulations, enacted or
19  enforced afier that date, to allow plaintiffs to use the property for a use permitted at the time of
20 acquisition.

21 Plaintiffs challenge only the statement in the Order informing plaintiffs that, on the date
22 of acquisition, “the property was subject to statewide Goal 3" (Petition, § 10-21). This

23 statement is correct as a matter of law. Therefore, the petition is without merit and the QOrder
24 should be affirmed.

25 Plaintiffs also contend that the alleged error regarding application of Goal 3 entitles

26 plaintiffs to just compensation under Section 6 of Measure 37 (Petition, §922-26). Plaintiffs are
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not entitled to compensation under Measure 37 as a matter of law for the reasons set forth in the
State’ separately filed motion to dismiss. The parties anticipate arguing the motion immediately
before commencement of trial on the Petition.'
MEASURE 37 BACKGROUND

The court is familiar with Measure 37, enacted by Oregon voters through the initiative
process in 2004 and codified at ORS 197.352. A copy of the statute is attached hereto as
Attachment A for the court’s convenience. Measure 37 generally provides a statutory scheme
whereby owners of private real property may seek compensation for reduction in fair market
value caused By certain land use regulations. As an alternative to payment, public entities “may
modify, remove, or not to [sic] apply” certain regulations. ORS 197.352 (1), (8), (10). The
alternative relief commonly is referred to as “waiver.”

STATEMENT OF MATERIAL FACTS

The Petition does not challenge any of the State’s factual findings relating to plaintiffs’
demand. Identification of the property, plaintiffs’ present ownership, plaintiffs’ acquisition date,
and the timeliness of the demand and the Petition are uncontested. The only other facts
necessary for the court to determine whether the Final Order correctly stated that “Goal 3
applied” on the date of acquisition are: (1) the soils classification of the property,” (2) the
effective date of Goal 3, and (3) the acknowledgment date of the Marion County comprehensive

plan.® These facts also are undisputed.

! Alternatively, and in the event the court does not dismiss the compensation claim, the State contends that the
court’s decision on plaintiffs’ Petition renders the compensation claim moot.

* Record, § 2, p 28 (property comprises class 11 and 111 soils), copy attached (Att B).

* Goal 3, along with the other original goals, became effective on January 25, 1975 (At C). A full copy of the
original goals is available at httpw//www.oregon.cov/LCD/docs/historv/original goals 012575.pdf.

* See ORS 197 040 (2); 197.175 (2). The Land Conservation and Development Commission acknowledped the
county’s plan and implementing measures as in compliance with the goals on Tune 10, 1982 A copy of the
Compliance Acknowledgement Order is attached to this memorandum as Attachment D,
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STANDARD FOR REVIEW
Trial of this matter is to the court without a jury. ORS 183.484 (3). The parties will not
be presenting witnesses because the material facts are undisputed. The standard for decision is
ORS 183.484 (5) (a), because the Petition alleges the State made an error of law in a final agency
order in other than a contested case.”
APPLICIBILITY OF GOAL 3
In 1974, LCDC adopted statewide land use planning goals. The goals became effective

on January 25, 1975. At issue here is Goal 3 which provided:

“To preserve and maintain agricultural lands,

“Agricultural lands shall be preserved and maintained for farm use,
consistent with existing and future needs for agricuitural products, forest and open
space and with the state’s agricultural land use policy expressed in ORS 215.243
and 215.700.” AttC,p 7.

Agricultural land is defined in Goal 3 as “in western Oregon 15 land of predominantly
Class I, II, III and IV soils.” There is no dispute that plaintiffs’ property is of predominantly
Class II and 111 soils (Record, § 2, p 28). There is no dispute that LCDC acknowledged the
Marion County comprehensive land use plan on May 20, 1982 (id., § 6,p 7).

In 1973, SB 100 authorized the Land Conservation and Development Commission
(LCDCQC) to adopt the goals, amend the goals from time to time, and review and acknowledge
local government land use plans to ensure consistency with the goals. The original legislation
mandated that county plans be created, reviewed and acknowledged within one year. In practice,
however, the process of preparing plans consistent with the goals and obtaining LCDC’s
acknowledgment of those plans took many years for most jurisdictions. See Alexanderson v.

Polk County Commissioners, 289 Or 427, 430-431 (1980)

* The statute provides: “If the court finds that the agency has erroneously interpreted a provision of law and that a
correct interpretation compels a particular action, it shall: (A) Set aside or modify the order; or (B} Remand the case
to the agency for further action under a correct interpretation of the provision of law ™
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In the interim between the effective date of the goals in January 1975 and
acknowledgment of Marion County’s comprehensive plan in May 1982, the County was required
to apply the statewide goals. Alexanderson, 289 Or at 434. Oregon appellate decisions
repeatedly have confirmed this interpretation of SB 100, which makes sense in the context of the
overall land use planning scheme. State law required local plans and ordinances to conform to
the goals, and the acknowledgement process empowered LCDC to assure compliance. After
acknowledgement, there would be no need for separate consideration of the goals, because of the
prior determination that local regulations were consistent with the goals.

The leading cases on this issue are Sunnyside Neighborhood v. Clackamas Co. Comm.,
280 Or 3 (1977) and Alexanderson, supra. In Sunnyside, the Supreme Court held that a site-
specific amendment to a county comprehensive plan must comply with goals. 280 Or at 15-16.
In Alexanderson, the Court construed SB 100. The context and legislative history of the statute
persuaded the Supreme Court that the goals were intended to apply directly to local land use

decisions. The Court explained:

“The legislative history shows that in the major reexamination and
revision of the land use laws in 1977, the question whether the state-wide
planning goals did or did not apply directly to individual ‘land conservation and
development actions’ was a major point of contention between witnesses who
favored and those who were critical of LCDC's statewide authority over land use.
The applicability of the goals to individual ‘actions’ grew into a crucial issue
when it became clear that satisfactory local comprehensive plans could not be
completed in one year but would take several years. The issue had not been
decided under the existing law. Moreover, while the legislature was in session,
LCDC published its policies for attaching conditions to planning grants and to the
extensions of the time allowed local governments for completing their plans. In
this setting, there were proposals to have the 1977 legislation expressly affirm that
state-wide goals govern ‘actions’ directly until a comprehensive plan was
completed and acknowledged, and proposals to have it expressly negate this. All
such amendments failed. What emerged from the committee discussions instead
was consensus to leave the law on the issue as it was, whatever that might be.
The phrase ‘would have constituted violations of the statewide planning goals’
was placed in ORS 197.252, somewhat elliptically, to mean ‘would have’
assuming the goals applied. If ever legislative history shows the enactment of a
statute with a firm purpose not to legislate on an issue, the history of ORS
197252 is it.
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“Thus the question whether the state-wide goals would govern ‘land
conservation and development actions’ after the expiration of the time allowed to
bring local plans into compliance with the goals stands where it stood before the
1977 legislation. At that time, and at the time relevant to the present case, LCDC
was authorized to review any ‘land conservation and development action’ alleged
to conflict with the statewide goals. ORS 197.300 (1) (b) (1977). [fn omitted]
Also ORS 197.275(2), quoted above, provides that affer a compliance
acknowledgment, ‘the goals shall appiy to land conservation and development
actions . . . only through the acknowledged comprehensive plan and implementing
ordinances.” The implication is that before acknowledgment, the goals apply to
such actions not only in this indirect way but directly.”

289 Or at 432-434. Other cases follow the Supreme Court’s interpretation.

In 1000 Friends v. Benton County, 32 Or App 413 (1978), the court applied the goals to a
1975 subdivision of agricultural land, and in Jurgenson v. Union County Court, 42 Or App 505
(1979), the court found that the goals applied to the partition of agricultural land. The Jurgenson
court recognized that “[iJt would be somewhat incongruous to state that local legislation
governing partitions generally must comply with the goals, but that specific application of such
ordinances need not comply with the goals.” 42 Or App 509.

Citing Sunnyside, the court in Jurgenson agreed that interpretation of SB 100 requires

direct application.

“Although local governments have been allowed time to bring their
land-use legislation into compliance with the goals, ORS 197.250 and
197.251 (2), and their existing land-use legislation remains in force until
revised, ORS 197.275, one basic thrust of ORS ch 197 is that specific land-
use decisions during this transition period must be consistent with the
goals.”

Id. (emphasis added) Consequently, the court held that “the county was correct to apply the
Statewide Planning Goals to this partition request.” Jd
PETITION—ERRONEOUS INTEPRETATION OF LAW
Plaintiffs allege that the State erred by misinterpreting Measure 37. Specifically,
plaintiffs contend that the State’s conclusion that Goal 3 applied is contrary to Measure 37 (Pet,
11). This contention is without merit because Measure 37 does not alter any existing land use

regulations. Although Measure 37 amended Oregon’s land use planning statutes by adding a
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new section to ORS chapter 197, it did not otherwise amend or repeal other statutes, land use
planning goals or rules. MacPherson v. DAS, 340 Or 117, 132 (“[n]o law is ‘suspended’; all
laws not amended remain in effect”).

The State approved plaintiffs’ demand as a result of concluding that land use regulations
have restricted plamtiffs’ use relative to the date of acquisition, and some reduction in value
resulted. ORS 197.352 (1); Record, § 6, pp 8-9. The State granted waiver relief in lieu of
compensation. ORS 197.352 (8), (10). Plaintiffs do not allege that any regulations that should
have been waived were not waived, and the court’s conclusion as to the applicability of Goal 3
will not change the nature or scope of relief to which plaintiffs were entitled, and received, under
Measure 37. Plaintiffs cannot demonstrate that anything in the Final Order constitutes an
improper interpretation of Measure 37.

Plaintiffs also allege that only Marion County zoning ordinances applied directly to the
property on the date of acquisition because the authorities on which the State relies “became
law” after that date (Pet, 9 12). This argument also lacks any basis in the State’s interpretation of
Measure 37. Moreover, plaintiffs’ contention is wrong as a matter of faw. When the Oregon
Supreme Court construes a statute, as it did in Alexanderson, that construction becomes a part of
the statute as if it had been written in at the time of enactment. Stepliens v. Bohlman, 314 Or
344, 350 n 6 (1992) (“Statutory interpretation particularly implicates the rule of stare decisis.”).

PETITION—VIOLATION OF MEASURE 37

The Petition also alleges that the State violated Measure 37 by failing “to provide the
relief sought in the claim and as provided for in Measure 377 (Pet, § 17). This allegation is
without merit because the State granted relief to plaintiffs “as provided for in Measure 37.” For
valid claims, Measure 37 requires public entities pay just compensation, or “modify, remove, or
not to apply the land use regulation or land use regulations to allow the owner to use the property
for a use permitted at the time the owner acquired the property.” ORS 197.352 (8). In this case,

the State issued a Final Order providing relief in accordance with Section 8 of the statute:
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“In lieu of compensation under Measure 37, the State of Oregon will not
apply the following laws to Dallas and Elaine Marckx’s division of their property
or to the establishment a single family dwelling on each lot or parcel created:
applicable provisions of Statewide Planning Goal 3 that took effect after
November 6, 1975, applicable provisions of ORS 215.263, 215,780 and 215.284
enacted after November 6, 1975; and applicable provisions of QAR 660, division
33, enacted after November 6, 1975. These land use regulations will not apply to
Dallas and Elaine Marckx’s use of their property only to the extent necessary to
allow the claimants a use permitted at the time they acquired the property.”

Record, § 6,p 1.
PETITION—LACK OF SUBSTANTIAL EVIDENCE

Finally, plaintiffs assert the Final Order is not supported by substantial evidence (Pet, 4
20, 21). The “substantial evidence” standard is set forth in the statute. “Substantial evidence
exists to support a finding of fact when the record, viewed as 2 whole, would permit a reasonable
person to make that finding.” ORS 183.484 (5) (c).°

The Petition alleges the record lacks substantial evidence that plaintiffs’ proposed use of
their property would have been denied by the county at the time of acquisition (Pet, § 20).
According to plaintiffs, Marion County “routinely approved rural land divisions” of property in
the same county zone prior to acknowledgement despite “the presence of Goal 3” ( 21). This
argument is inapposite, however, because the Final Order makes no finding concerning what the
county would have done’ and because Measure 37 requires no such finding.

Measure 37 provides relief from land use regulations that restrict use and cause a
reduction in fair market value. When the State opts to provide waiver relief in lieu of
compensation, the Order reflects that the State will not apply specified land use regulations to the
extent required to “allow the owner to use the property for a use permitted at the time the owner

acquired the property.” ORS 197.352 (8) (emphasis added). Measure 37 authorizes limited

8 The “record,” for purposes of a petition for review of an order in other than a contested case, is the record
presended (o circuit court. Norden v Water Resonrces Depr, 329 Or 641, 649 (2000).

" The agency Record does contain evidence that Marion County denied plaintiffs’ application to subdivide the
property in 1979, finding that the zoning designation was “inconsistent with the Agricultural Goals and the soils
classification.” Record, § 2, pp 127-128.
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exceptions to existing laws without repealing or suspending those laws. In the context of the
statute, the proper interpretation of “a use permitted” is “a lawful use.”

Plaintiffs are mistaken to the extent they intend to argue that the agency, and this court,
must determine what Marion County would have done in 1975 as a matter of fact. The proper
application of Measure 37 requires only a conclusion as to whether state land use regulations,
subsequently enacted, restrict use and reduce value. Measure 37 does not require the State to
determine, for example, whether Marion County would have permitied a particular use by
mistake or whether Marion County in fact permitted a use to others in violation of law.
Implementation of a specific “use permitted” at the time plaintiffs acquired the property is
beyond the scope of Measure 37 and is not part of the Final Order.

CONCLUSION
The statement in the State’s Final Order that “the property was subject to statewide Goal

3” on November 6, 1975 is correct as a matter of law. The Order should be dismissed and

judgment entered for the State.

DATED this ZO day of QOctober, 2006.
Respectfully submitied,

HARDY MYERS
Attorney General

gARSEE STALEY #87351 |

Senior Assistant Attormey General
Trial Attorney

Tel (503) 947-4700

Fax (503) 947-4792
darsee.staley(@doj.state.or.us

Of Attorneys for State of Oregon
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COMPREHENSIVE LAND USE PLANNING COORDINATION

197.352

Land Conservation and Development, other

state agencies and local governments shall
ive the goals equal weight in any matter in

which the goals are required to be apphed.

(2) The commission and the department
chall consider and recognize regional diver-
sity and differences in regional needs when
making or reviewing a land use decision or

otherwise applying the goals. (2981 c748 §20;
1987 <729 §1; 1995 521 §2]

197.350 Burden of persuasion or proof
in appeal to board or commission. (1) A
party appealing a land use decision or lim-
ited landp use decision made by a local gov-
ernment to the board or Land Conservation
and Development Commission has the burden
of persuasion.

(2) A local povernment that claims an
exception to a goal adopted by the comimis-
sion has the burden of persuasion.

(3) There shall be no burden of proof in
administrative proceedings under ORS chap-

ters 195, 196 and 197. [1981 c748 §10a; 1883 c827
£43; 1951 cB17 §26]

197.352 Compensation for loss of value
due to land use regulation. The following
provisions are added to and made a part of
ORS chapter 18T:

(1) If a public entity enacts or enforces
a new land use regulation or enforces a land
use regulation enacted prior to December 2,
9004, that restricts the use of private real
property or any interest therein and has the
effect of reducing the fair market valve of
the property, or any interest therein, then
the owner of the property shall be paid just
compensation.

(2) Just compensation shall be equal to
the reduction in the fair market value of the
affected property interest resulting from
enactment or enforcement of the land use
regulation as of the date the owner makes
writen demand for compensation under this
section.

(3) Subsection (1) of this section shall not
apply to land use regulations:

{(A) Restricting or prohibiting activities
commonly and historically recognized as
public nuisances under common law. This
subsection shall be construed narrowly in
favor of a finding of compensation under this
section;

(B) Restricting or prohibiting activities
for the protection of public health and safety,
such as fire and building codes, health and
canitation regulations, solid or hazardous
waste regulations, and pollution control reg-
ulations;

(C) To the extent the land use regulation
is required to comply with federal law;

Title 19
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(D) Restricting or prohibiting the use of
a properiy for the purpose of selling Zgornogw
raphy or performing nude dancing. Nothing
in this subsection, however, is intended to
affect or alter rights provided by the Oregon
or UUnited States Constitutions; or

(E) Enacted prior to the date of acquisi-
tion of the property by the owner or a family
member of the owner who owned the subject

roperty prior to acquisition or inheritance
Ey the owner, whichever occurred first.

(4) Just compensation under subsection
(1) of this section shall be due the owner of
the property if the land use regulation con-
tinues to be enforced against the property
180 days after the owner of the property
makes written demand for compensation un-
der this section {o the public entity enacting
or enforcing the land use regulation.

(5) For claims arising from land use reg-
ulations enacted prior to December 2, 2004,
written demand for compensation under sub-
secton (4) shall be made within two years
of December 2, 2004, or the date the public
entity zfplies the land use regulation as an
approval criteria to an application submitted
by the owner of the property, whichever is
later. For claims arising from land use regu-
lations enacted after December 2, 2004, writ-
ten demand for compensation under
subsection {(4) shall be made within two years
of the enactment of the land use regulation,
or the date the owner of the property sub-
mits a land use application in W]iﬁc the land

use regulation is an approval criteria,
whichever is later.

(6) If a land use regulation continues to
apply to the subject property more than 180
days after the present owner of the property
has made written demand for compensation
under this section, the present owner of the
property, or any interest therein, shall have
a cause of action for compensation under
this section in the circuit court in which the
real property is located, and the present
owner of the real property shall be entitled
to reasonable attorney fees, expenses, costs,
and other disbursements reasonably incurred
to collect the compensation.

(7) A metropolitan service district, city,
or county, or state agency may adopt or ap-
ply procedures for the processing of claims
under this section, but in no event shall
these procedures act as a prerequisite to the
filing of a compensation claim under subsec-
tion (6) of this section, nor shall the failure
of an owner of property to file an application
for a land use permit with the local govern-
ment serve as grounds for dismissal, abate-
ment, or delay of a compensation claim
under subsection (6) of this section.

(8) Notwithstanding any other state stat-
ute or the availability of funds under sub-
ATTACHMENT
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197.360

MISCELLANEOUS MATTERS

section (100 of this section, in liew of
payment of just compensation under this
section, the governing body responsible for
enacting the Jand use regulation may modify,
remove, or not to apply the land use regu-
lation or land use regulations to allow the
owner to use the property for a use permit-
ted at the time the owner acquired the prop-
erty.

(9) A decision by a governing body under
this section shall not be considered a land
use decision as defined in ORS 197.015 (10).

(10) Claims made under this section shall
be paid from funds, if any, specifically allo-
cated by the legislature, city, county, or

metropolitan service distriet for payment of

claims under this section. Notwithstanding
the availability of funds under this subsec-
tion, a metropolitan service district, city,
county, or state agency shall have discretion
to use available funds to pay claims or to
modify, remove, or not apply a land use reg-
ulation or land use regulations pursuant to
subsection (B) of this section. If a clajim has
not beén paid within two years from the date
on which it accrues, the owner shall be al-
lowed to use the property as permitted at the
time the owner acquired the property.

(11) Definitions - for purposes of this
section:

(A) “Family member” shall include the
wife, husband, son, daughter, mother, father,
brother, brother-in-law, sister, sister-in-law,
son-in-law, daunghter-in-law, mother-in-law,
father-in-law, aunt, uncle, niece, nephew,
stepparent, stepchild, grandparent, or grand-
chi g of the owner of the property, an estate
of any of the foregoing family members, or a
legal entity owned by any one or combina-
tion of these family members or the owner
of the property.

(B) “Land use regulation” shall include:

(i) Any statute regulating the use of land
or any interest therein;

(i) Administrative rules and goals of the
Land Conservation and Development Com-
misgsion;

(iii) Local government comprehensive
plans; zoping ordinances, land division ordi-
nances, and transportation ordinances;

(iv) Metropolitan service district regional
framework glans, functional plans, planning
goals and objectives; and

(v) Statutes and administrative rules reg-
wlating farming and forest practices.

{C) “Owner” is the present owner of the
property, or any interest therein.

(D) “Public entity” shall include the
state, a metropolitan service district, a city,
or a county.

Title 18
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(12) The remedy created by this section
is in addition to any other remedy under the
Oregon or United States Constitutions, and
iz not intended to modify or replace any
other remedy.

(18) If any portion or portions of this
section are declared invalid by a court of
competent jurisdiction, the remaining por-
tions of this section shall remain in full foree
and effect. [2005 c1l

EXPEDITED LAND DIVISIONS

197.360 “Expedited land division” de-
fined; applicability. (1) An expedited land
division:

{a) Is an action of a local government
that:

(A) Includes land that is zoned for resi-

dential uses and iz within an urban growth
boundary.

. .(B) Is solely for the purposes of residen-
tial use, including recreational or open space
uses accessory to residential use.

(C) Does not provide for dwellings or ac-
cessory buildings to be located on land that
is specifically mapped and designated in the
comprehensive plan and land use regulations
for full or partial protection of natural fea-
tures under the statewide planning goals that
protect:

(i) Open spaces, scenic and historic areas
and patural resources;

(ii) The Willamette River Greenway;
(iii) Estuarine resources;

(iv) Coastal shorelands; and

(+) Beaches and dunes.

(D) Satisfies minimum street or other
right-of-way connectivity standards estab-
lished by acknowledged land use regulations
or, if such standards are not contained in the
apglicable regulations, as required by state-
wide planning goals or rules.

(E) Creates enough lots or parcels to al-
low building residential units at 80 percent
or more of the maximum net density permit-
ted by the zoning designation of the site.

(b) Iz a land division that:

(A) Will create three or fewer parcels
under ORS 92.010; and

(B) Meets the criferia set forth for an

action under paragraph (a)(4) to (D) of this
subsection.

(2) An expedited land division as de-
scribed in this section is not a land use de-
cigion or a2 limited land use decision under

ORS 197.015 or a permit under ORS 215.402
or 227.160.

(3} The provisions of ORS 197.360 to
197.380 apply to all elements of a local gov-

(2005*{.}3?%}1
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DESCRIPTION {continued)

Floodplain

Soils
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According to the Federal Emergency Management
Agency (FEMA), National Flood Insurance Program {NFIP),
Flood Insurance Rate Map (FIRM), Community-Pane! No.

41047C0400G, dated January 19, 2000, the subject site lies
in Zone X, an ared outside of the fioodplain.

Subject soils consist primarily {65 percent) of McAlpin sitty clay
loam {MaA) with slopes of 0 to 3 percent. These soils are
Class il and support a wide variety of crops including small
grains, hay, pasture, and grass grown for seed. Drainage is
needed for deep-rooted Crops.  Approximately 20 percent
of the site consists of Nekig sitty clay loam with 2 to 7 percent
slopes. This is a Class 1l soit well suited for commonly grown
crops such as small grains, orchard, pasture, has, and grass
grown for seed. Smal acreages are used for strawberries,
field corn, caneberries, and specialty crops. When inigated,
this soif is used for pole beans and sweet com,

A smali porfion of the site [roughly 15 percent) contains Class
H sols, Approximately 10 percent is Hazelair silt loam {HaB)
with 2 to 6 percent slopes. This sail is also used mainly for smaill
grains, pasfure, hay, and grass grown for seed. It is not
suitable for fruit trees and deep-rooted crops, unless imgated.
Roughly 5 percent at the northwest corner of the site is
Waldo silty clay loam {(Wa), which typically occupies narrow
sifips along smalt strearns and in drainage ways. The soll is

used mainly for small grains, pasture, and grass grown for
seed.

ATTACHMENT Section 2

Page 28

P051136

POWELL VALUATION Ine R } L



§88888E

LCDC ORDER #1

@ Adopted by LCDC: December 27, 1974
® Filed with Secretary of State: December 31, 1974

e Effective on: January 2b, 1975

DESCRIPTION:
Established the original statewide planning goals,
numbers 1 through 14
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PrATVED
Dec 31 6 59 AH T

BEFORE THE LAND CONSERVATION.L/  “ibRS
SECRETARY OF STATE

AND DEVELOPMENT COMMISSION

In the Matter of the Adoption

)
by the Land Conscrvation and )
Development Commission }
) ORDER ADOPTING STATEWIDE
of } GOALS AND GUIDELINES
)
Statewide Planning Goals and }
Guidelines. )

Whereas the Land Conservation and Development Commission
held a series of workshops throughout the State of Oregon to
receive public input as to what citizens of Oregon belicve
should be accomplished by statewide planning goals and guide-
lines; and

Whereas, as a result of the citizen comments received
from those initial workshops the Department of Land Conservation
and Development prepared a first draft of Goals and Guidelines;
and

Whereas that draft of goals and guidelines was submitted
throughout the State of Oregon at a second series of workshops

for citizen review and comment; and

Whereas on October 24, 1974, the Commission adopted a
second draft of its Goals and Guidelines based on the input the
Commission had received at its second round of workshops: and

Whereas the Commission, after publishing formal notice as
required by ORS 197.235, held ten public hearings throughout
the State of Oregon on such second draft, in order to receive
citizen comments thereon; and

Whereas as a result of such hearings and the citizen

comments received therein, the Commission on November 30, 1974
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adopted a third revised draft of the goals and guidelines;
and

Whereas the Commission on December 13, 1974 held its f;nal
hearing on its third revised draft of its Goals and Guidelines,
at room 20 of the State capitol, after having published the
notice thereof required by ORS 197,.240; and

Whereas, as a result of such hearing and the citizen comments
it received therein, the Commission on December 20 developed a final
draft of its Goals and Guidelines; and

Whereas the Commission on this 27th day of December, 1974
has considered this final draft of Statewide planning Goals and
Guidelines, attached hereto as exhibit A and is satisfied
that they should be adopted subject to the further corrections
and revisions either made or directed to be made,

- NOW THEREFORE, it is hereby |
ORDERED

1. That the Land Conservation and Development Commission's
Statewide Planning Goals and Guidelines, Appendix A, hereto,
is adopted subject to the further revisiéns already ordered
by the Commission being inserted;

2. That the operative date of such goals and guidelines

shall be January 1, 1975.

3. That the Director of the Department of Land Conserva- -
tion and Development shall as soon as the final corrections and
revisions are completed file 2 certified true copy ©f the

Statewide Planning Goals and Guidelines with the Secretary
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of State's office for inclusion in the publication entitled
"Oregon Administrative Rules.,”

Dated this 27th day of December, 1974.

For the Commission:

/s/ L. B. Day
L. B. Day, Chairman
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STATE~WIDE PLANNING GOALS AND GUIDELINES
Adopted by the

Land Conservation and Development Commission

Commission Members:

L. B. Day, Chairman

Steve Schell, Vice Chalrman
Dorothy Andcrson

Albert Bullier, Jr.

Paul Rudy

James Smart

Richard Gervails

Department of Land Conservation
and Development:

Arnold Cogan, Director

Date of Adoption: December 27, 1974
Operative Date: January 1, 1975

{(The preparation of this report was fimansed in
ari through a Comprehcnsive Planning Grant {rom
¢ Department of Housing ongd Urbun Develap-
ment under the provislons of Eeclior 701 of {he
Honglng Act of 1954, as amended.}
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3 -~ AGRICULTURAL LANDS

GOAL:
To preserve and maintain agricultural lands.

Agriculture lands shall be preserved and maintained for
farm use, consistent with existing and future needs for agri-
cultural products, forest and open space. These lands shall
be inventoried and preserved by adopting exclusive farm use
zones pursuant to ORS Chapter 215. Buch minimum lot sizes as
are utilized for any farm use zones shall be appropriate for

the continuation of the existing commercial agricultural enter-
prise within the area.

Conversion of rural agricultural land to urbanizable land
shall be based upon consideration of the following factors:
(1} environmental, energy, social and economic consequences;
{(2) demonstrated need consistent with LCDC goals; (3) unavail—
ability of an alternative suitable location for the requested
uge; (4) compatibility of the proposed use with related agri-
cultural land; and (5) the retention of Class I, II, IIT and IV
soils in farm use. A governing body proposing to convert rural
agricultural lamnd to urbanizable land shall follow the pro-
cedures and requirements set forth in the Land Use Planning
goal (Goal 2) for goal exceptions.

AGRICULTURAL LAND--in western Oregon is land of predominantly
Class I, II, III and IV soils and in eastern Oregon is
land of predominantly Class I, II, III, IV, V and VI
soils as identified in the Soil Capability Classification
System of the United States Soil Conservation Service,
and other lands which are suitable for farm use taking
into consideration soil fertility, suitability for grazing,
climatic conditions, existing and future availability of
water for farm irrigation purposes, existing land use
patterns, technological and energy inputs required, or
accepted farming practices. Lands in other classes which
are necessary to permit farm practices to be undertaken

on adjacent or nearby lands, shall be included as agri-
cultural land in any event.

More detailed soil data to define agricultural land

may be utilized by local governments 1f such data permits
achievement of this goal.

FARM USE~-is as set forth in ORS 215.203 and includes the non-
farm uses authorized by ORS 215.213.
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GUIDELINES:

A,

l.

1.

PLANNING

Urban growth should he separated from agricultural lands
by buffer or transitional areas of open space.

Plans providing for the preservation and maintenance of
farm land for farm use, should consider as a major deter-
minant the carrying capacity of the air, land and water
resources of the planning area. The land conservation
and development actions provided for by such plans should
not exceed the carrying capacity of such resources.

IMPLEMENTATION:

Non-farm uses permitted within farm use zones under ORS
215,213(2) and (3) should be minimized to allow for maximum
agricultural productivity.

Extension of services, such as sewer and water supplies
into rural areas should be appropriate for the needs of

agriculture, farm use and non-farm uses established under
ORS 215.2113.

Services that need to pass through agricultural lands
should not be connected with any use that is not allowed
under ORE 215.203 and 215.213, should not be assessed as
part of the farm unit and should be limited in capacity
to serve specific service areas and identified needs.

Forest and open space uses should be permitted on
agricultural land that is being preserved for future
agricultural growth. The interchange of such lands
should not be subject to tax penalties.
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Land Conservation and Development Commission

VICTOR o EF 1175 COURT STREET N.E., SALEM, OREGON 97310

June 10, 1982 I certify that the foregoing_ i§ a true
and correct cczi)y of the original
O - OP (‘pgsa

Date [0=2-2:2205 5.
Name : d ‘
. tment of L.a
The Honorable Gary Heer, Chairman Departmer evelopment
Marion Couniy Board of Commissioners Conservation and D P
Marion County Courthouse

Salem, OR 97301
Dear Chairman Heer:

1t gives me a great deal of pleasure to confirm that the Land
Conservation and Development Commission, on May 20-21, 1982, officially
acknowledged the comprehensive plan and implementing ordimances of Marion
County as being in compliance with the Statewide Plamning Goals. The
acknowledgment signifies a historic step for the County's land use
planning efforts,

Attached is a maintenance grant offer of $6,658. The maintenance grant
program provides state funds annually to help keep your comprehensive
plan current. This assures the plan will actively guide growth and
development in the future. Full payment will be sent to you after return
of the agreement. One copy is for your file.

I would like to commend the local officials, staff, and citizens of your
County for their hard work and foresight in the field of land use
planning.

Congratulations,

JFR: TMC
483TR/3C/9633R/98

Enclosure

cc:  Pam Brown, Coordinator
Craig Greenleaf, Field Representative
Dick Wilson, Real Estate Division
Ron Eber, Lead Reviewer
Jim Knight, DLOD
DLED Library
Portland Field Dffice
Objectors and Commentors
LUBA

A'ITAEHMENT
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i

I certify that the forégoing is a true
and correct copy of the original

Date Z-Q-‘Q:O —f:-ac é‘p 5.
Name iy Zgeecel

BEFORE THE
LAND CONSERVATION AND DEVELOPMENT COMMISSIBALLment of Land
OF THE STATE OF OREGON onservation and Development
IN THE MATTER OF ); COMPLIANCE ACKNOWLEDGMENT
MARTON COUNTY'S COMPREHENSIVE ) ORDER
PLAN AND IMPLEMENTING MEASURES )

1. Marion County's reguest for acknowledgment of ccmpliance has been
reviewed by the Commission twice before on October 31, 1980 and
September 25, 1981 pursuant to ORS 197.251 and the Commission
Acknowledgment Rule, OAR 660-03-000 to 660-03-035. Ffor each of
these reviews, the Commission found that Marion County's
Comprehensive Plan and land use regulations did not comply with
certain specified Statewide Planning Goals and Continued the
County's request for Acknowledgment (Continuance Orders of
December 16, 1980 and October 19, 1981, Exhibits A and B). The
findings previously adopted by the Commission as part of these
Continuance Orders which explain why Marion County's plan and land
use regulations comply with all or part of certain Statewide

~Planning Goals are readopted by this Order as findings of the

Commission.

2. On May 20, 1982, the Commission again considered Marion County's
request for Acknowledgment of Compliance with the Statewide Planning
Goals. The Commission reviewed the attached writtem report of the
staff of the Department of Land Conservation and Development
regarding compliance of Marion County's Comprehensive Plan and land
use regulations with the Statewide Planning Goals. Section 1V of
this report (May 6, 1982) constitutes additional findings of the

Commission (Exhibit C).

ITEM

:q_
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Acknowledgment Orderx -2~ Marion County

3. The Commission finds that Marion County's Plan is in compliance with
the Statewide Planning Goals. There appear to be arguable
deficiencies in the plan for certain areas (particularly exception
areas: Ankeny and Talbot Interchanges, Chinook Phase 5, Drury,
Steel Bridge and White Cloud), if measured in isplation against the
Goals. However, in view of the complexities of the problems, the
extent of involvement in good faith planning, the relatively small
proportion of land at issue and the positive achievements of the
plan in rescurce protection, the Commission finds that the plan,
viewed as a whole, complies with the Goals, including Goal 2, and
that discrepancies are of a de minimus nature, so that

acknowledgment is warranted.

The Commission conclusion is further supported by the Commission
obligation in ORS 197.230(1) to "consider existing comprehensive
plans of local governments...in order to preserve functional aspects
of land conservation and development,® and in ORS 197.230(4) to
allow a reasonable degree of flexibility in the application of
Goals." While these requirements are written as considerations in
adoption process, the Commission believes they must be relied upon
in applying the Goals as well. This view is reinforced by the
obligation of "the Commission, the department, and local governments
to give the Goals egual weight in the planning process®

(ORS 197.340).

[TEM
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Acknowledgment Order S Marion County

The Commission {in ORS 197.040(b)) is required to recognize
differences among local govermnments. "In designing its
administrative requirements, the Commission shall allow for the
diverse administrative and planning capabilities of local

governments."

The Commission cautions other jurisdictions not to take parts of the
plan or the report out of context and use them as standards because
the determination of acknowledgment is limited to the facts in this

case.

4. The Commission, based upon all three acknowledgment reviews and
having fully considered Marion County's Comprehensive Plan and land
use regulations, comments and objections of interested parties and
the Department's reports, adopted as part of the Commission's
previous Continuance Orders of December 16, 1980 and October 19,
1981 and the Department’s report of May 6, 1982 finds that Marion
County's Comprehensive Plan and land use regulations mow comply with
the Statewide Planning Goals adopted by this Commission pursuant to

ORS 197.225 and 197.250.

(TEM __3__
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Acknowledgment Order ~f Marion County
THEREFORE, IT IS HEREBY ORDERED THAT:

The Land Conservation and Development Commission acknowledges that

Marion County's Comprehensive Plan and land use regulations comply with
the Statewide Planning Goals.

DATED THIS 10TH DAY OF JUNE 1982.

For the Commission:

F. Ross, Director
Department of Land Conservation
Development

NOTICE: You are entitled to Judicial review of this Order. Judicial
review may be obtained by filing a petition for review within 60 days
from the service of this final Order. Judicial review is pursuant to the
provisions of ORS Ch. 183.482 and ORS 197.650.

JFR:RE:af
98722R/78

mM __ =+
Attachment D PA@ QMQS H7
Page 5 of 5 -



1 CERTIFICATE OF SERVICE
2 I certify that on October Z_Q 2006, 1 served the foregoing State of Oregon’s Trial

3 Memorandum upon the parties hereto by the method indicated below, and addressed to the

4 following:
5
6  Wallace W Lien ____HAND DELIVERY
. Wallace W Lien PC " MAIL DELIVERY
1775 320d PINE Ste A -
Salem, OR 97303 - ,?EVI:E I?(}‘\I éGHT MAIL
8 . ECOPY (FAX)
9
10
11
12 I
Assistant Attorney General
13 Trial Attorney
Tel (503} 947-4700
14 Fax (503) 947-4792
darsee. staley@doj state.or.us
15
i6
17
18
19
20
21
22
23
24
25
26
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