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IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR THE COUNTY OF KLAMATH

ANN S. FAIRCLO, Case No. 0601934CV
Petitioner, RESPONDENT’S RESPONSE TO
PETITIONER'S MOTION FOR SUMMARY
V. JUDGMENT
STATE OF OREGON by and through the Telephonic Hearing Requested
Department of Land Conservation and Date: July 24, 2006
Development, Time: 9:00 a.m.
Judge Wogan
Respondent.

ORAL ARGUMENT REQUESTED

Respondent requests oral argument via telephone and estimates 30 minutes will be
required. Respondent’s counsel’s office is more than 25 miles from the Curry County
courthouse. Argument is set for July 24 at 9:00 am before Judge Wogan. Official court
reporting services are requested.

INTRODUCTION

This case involves a challenge to respondent’s Final Order denying petitioner Ann
Fairclo’s claim for compensation under ORS 197.352 .(“Measure 37"y because she sold the
property at issue pursuant to a land sale contract. The Order concluded that petitioner therefore
was not an “owner” of “private real property or any interest therein” within the meaning of the
statute. Petitioner moves for summary judgment, contending that her interest as a land sale
contract vendor qualifies her as an “owner.”

As is demonstrated below, the Order is correct. When the term “owner” is considered in

light of the context and purpose of ORS 197.352, a land sale contract vendor’s interest does not
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suffice to qualify petitioner as an “owner” entitled to relief. Petitioner’s motion should be denied
and the Order affirmed.
MEASURE 37 BACKGROUND

Oregon voters enacted Ballot Measure 37 through the initiative process in 2004,
Codified as part of Chapter 197, where Oregon’s statewide land use planning statutes are found,
Measure 37 permits owners of private real property to seek compensation for reductions in fair
market value caused by certain land use regulations. As an alternative to payment, public
entities may “waive,” that is “modify, remove, or not to [sic] apply” certain regulations. ORS
197.352 (1), (8)." The Oregon Supreme Court upheld the constitutionality of Measure 37 in
MacPherson v DAS, 340 Or 117 (2006).

Measure 37 amended Oregon’s existing land use laws by providing an opportunity for
certain landowners to seek relief under certain circumstances when land use laws restrict their
use of their property and have the effect of reducing its value. A real property owner qualifies
for Measure 37 relief if: (1) a public entity enacts or enforces a “land use regulation™ that (2)
restricts the owner’s use of private real property, and (3) has the effect of reducing the fair
market value of the private real property. ORS 197352 (1). Subsection (3) of Measure 37
provides that certain land use regulations shall not be a basis for a written demand under Section
(1). Subsection (5) requires landowners to present written demands within two years of the
effective date of Measure 37 (December 2, 2004) or the date on which a land use regulation is
applied “as an approval criteria” on a specific land use application, whichever is later.

An “owner” is the “present owner of the property, or any interest therein.” ORS 197.352
(11). After determining that an owner submitted a timely, valid claim, the public entity has the

option to pay compensation” or “to modify, remove, or not to [sic] apply” land use regulations to

"A copy of the statute, ORS 197 352, is attached to this Memorandum as Attachment A

2 “Just compensation shall be equal to the reduction in the fair market value of the affected property interest
resulting from enactment or enforcement of the land use regulation as of the date the owner makes written demand
for compensation ORS 197 352 (2).
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the extent necessary “to allow the owner to use the property for a use permitted at the time the
owner acquired the property.” ORS 197.352 (8); see also ORS 197.352 (10); MacPherson v.
DAS, 340 Or at 122.  Allowing the owner to use the property in a way that would otherwise be
prohibited by land use regulations is commonly referred to as granting a Measure 37 “waiver.”
Although Measure 37 amended Oregon’s land use planning statutes by adding a new
section to ORS chapter 197, it did not otherwise amend or repeal the other statutes, land use
planning goals or rules. The measure authorizes a governing body to “modify, remove, or not to
[sic] apply” certain regulations in specific situations. MacPherson v. DAS, 340 Or at 132
(finding Measure 37 not to be an unconstitutional “suspension” of the law). Otherwise the land
use planning laws remain in effect. J/d.
UNDISPUTED MATERIAL FACTS
1. Petitioner Ann Fairclo submitted to the state a Measure 37 claim, seeking $ 326,830 in

compensation based on claimed restrictions on property in Klamath County (Petition, Ex

C, p 8; Answer, § 1).

I

In 1973 Ann Fairclo acquired the property by warranty deed (Pet, § 1; Ans, § 1).

3. In 1993 Ann Fairclo executed a land sale contract, conveying the property to John Q
House, and Rose House, as evidenced by a Memorandum of Contract dated December
15, 1993 (Pet, § 2; Ans, ¥ 2).

4. As of the date of the respondent’s Final Order, John Q House and Susan House had not
defaulted on their payments under the contract (Pet, Ex D, p 5).

5. Fairclo’s claim stated that various state laws and rules enacted after she acquired the

property restricted her ability to divide the property into 2 acre home sites (Pet, Ex C, p

3).

? DLCD may pay compensation only if and when the legislature appropriates funds for that purpose. See OAR 660-
002-0010 (8) (c)
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1 6. Respondent issued a Final Order on April 3, 2006, rejecting Ann Fairclo’s claim on the

2 ground that Ann Fairclo was not an “owner” of the property entitled to relief. (Pet, § 4;

3 Ans, q 1).

4 ARGUMENT

5 A. Introduction

6 Petitioner has petitioned for judicial review unFIGr ORS 183.484. ORS 183.484 is the

7 sole and exclusive remedy available for review of a state agency order in other than contested

8 case. ORS 183480 (2). The applicable standards of review are those set forth in ORS 183.484

9 (5). Under ORS 183.484 (5) (a), this court has authority to review the state agencies’ application
10 of the applicable laws.
11 There are no disputed issues of fact. At issue in this case is whether Ann Fairclo’s

12  interest as a land sale contract vendor qualifies her as an “owner” who is entitled to make a claim
13 pursuant to ORS 197.352. Respondent contends that petitioner is not an owner who qualifies for
14 relief under Measure 37 because she does not own the kind of interest in private real property

15 that can be the subject of a Measure 37 claim. This is a legal question of interpretation with

16 respect to ORS 197.352.

17 B. “Ownership” Under Measure 37

18 Measure 37 was initiated by the people. Therefore, the critical inquiry in interpreting its
19  provisions is what the voters understood and intended them to mean. In Stranahan v. Fred

20 Meyer Inc., 331 Or 38, 57 (2000), the Supreme Court explained that “it is the people’s

21 understanding and intended meaning of the provision in question—as to which the text and

22 context are the most important clue—that are critical to our analysis.”

23 When interpreting a statutory provision adopted through the initiative process, the

24  Oregon Supreme Court applies the same methodology that it applies to the construction of a

25 statute enacted by the legislature. PGE v Bureau of Labor and Industries, 317 Or 606,612 n 4

20
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(1993). In interpreting the text, the court considers statutory and judicially developed rules of
construction “that bear directly on how to read the text.” See PGE, 317 Or at 610-11. The
meaning of the terms in a measure cannot be assessed in isolation from the context in which the
measure’s drafters used those words.

In the context of ORS 197.352, it is clear that the term “owner” must be limited to those
who own a meaningful interest that qualifies for relief under the statute. Section (1) of Measure
37 establishes a right to compensation for “the owner of the property” when a land use regulation
restricts the use and reduces fair market value of the property.” The definition of “owner,” in
Subsection (11) (C), provides “‘[o]wner’ is the present owner of the property, or any interest
therein.”

The statutory definition establishes than an owner must have a present interest in the
property. Beyond that, the statutory definition of “owner” on its own is of little aid in
interpreting what kind of ownership interest may be the basis for a Measure 37 claim.
Fundamentally, ORS 197.352 (11) (C) defines an “owner” as an “owner.” The court must look
to the rest of the statute in order to understand the meaning of “the present owner of the property,
or any interest therein.”

As described above, in order to qualify for relief under ORS 197.352, a claimant must
demonstrate not only that: 1) the claimant has an interést in private real property, but also that: 2)
a land use regulation restricts the use of claimant’s private real property ; 3)in 2 manner that
diminishes its fair market value. ORS 197.352 (1). Thus, first, an “owner” must be one who has
a present right to use the property in the absence of the regulation. Second, Measure 37 provides
a remedy for land use restrictions that reduce fair market value of the property or any interest

therein. This context clearly indicates that the ability to realize that market value is essential to a

* ORS 197 352 (1) provides: “If a public entity enacts or enforces a new land use regulation or enforces a Jand use
regulation enacted prior to December 2, 2004, that restricts the use of private real property or any interest therein
and has the effect of reducing the fair market value of the property, or any interest therein, then the owner of the
property shall be paid just compensation ”
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claim. Qualifying property owners, thercfore, are those who presently own the property or any
interest therein, and have a right to use the property that is restricted by land use regulations that
reduce the value of that interest to those owners.

Other sections of the statute support this interpretation. ORS 197.352 (8), provides that,
in lieu of payment, government may “waive” the regulation “to allow the owner to use the
property for a use permitted at the time the owner acqiiired the property.” And ORS 197.352
(10) provides that if a claim has not been paid within two years of accrual, “the owner shall be
allowed to use the property as permitted at the time the owner acquired the property.” If the
owner does not have a right to use the property, “waiving” the regulation cannot result in the
relief intended by the statute.

ORS 197.352 (4) also supports this understanding. Under section 4, a claimant has a
right {o compensation if a land use regulation “continues to be enforced against the property 180
days after the owner of the property makes written demand under this section.” 1t is difficult to
see how a land use regulation could continue to be enforced against a property interest that does
not include any present right to use the property.

Interpreting the term “owner” in the context of who is entitled to relief under Measure 37
is consistent with Oregon precedent. Oregon courts repeatedly have declared that the word
“owner” lacks a fixed meaning outside the context and purpose of the statute in which it is used.
For example, in Moe v. Beck, the Supreme Court noted that “[d]ivining the legislative intent in
statutes using the word ‘owner’ has been a vexing pr‘oﬁiem for nearly a century.” 311 Or 499,
504-505 (1991). After considering the lease agreement at issue, and the six places in the Oregon
Safe Employment Act (including a “definition”) that used the word “owner,” the Court

concluded that the lessor of vehicle was an “owner” within the meaning of statute.’

* See also Pedro v January, 261 Or 382, 602 (1972) (“When the term ‘owner’ or ‘ownership’ is used in a statute,
the cordext and purpose of the statute governs what is meant by the use of the terms”); State v The Calif Ore
Power Co, 225 Or 604, 612 (1961) {(owner of an easement not an “owner” under statute imposing liability for fire
suppression costs); Schram v Manary, 123 Or 354, 363 (1927) (term “owner” as applied to real property has no
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The term “owner’” as used in ORS 197.352 is limited by the “interests” that are actionable
under the statute. The “owner” is “the [present] owner of the property,” that is, the owner of
property that has the required attributes of being subject to land use regulations that both restrict
use and reduce value. When a land sale contract vendor’s interest is viewed in this light, it is
clear that a vendor’s interest is not the kind of interest that qualifies the vendor as an “owner”
under the statute.

C. Petitioner’s “Vendor” Interest

Petitioner Fairclo contends that a land sale contract vendor retains legal title, which -
petitioner emphasizes -- constitutes an interest in real property. Petitioner’s argument, however,
is merely abstract and fails to take into account the purpose for determining whether or not a
claimant is an “owner” under ORS 197.352—that is, to determine whether the claimant qualifies
for Measure 37 relief. When considered as part of the right question, it becomes clear that
petitioner is not an “owner” for purposes of ORS 197.352.

The relative rights of the vendor/seller and vendee/buyer to a land sale contract
demonstrate that the vendor does not qualify for relief under Measure 37. A land sale contract
performs a function similar to that of a seller’s purchase money mortgage. Harder v. City of
Springfield, 192 Or 676, 689 (1951); see also Randolph, Updating the Oregon Installiment Land
Contract, 15 Willamette L Rev 181, 182 (1979). The vendor agrees to convey title when the full
purchase price is paid. Bedortha v. Sunridge Land Co., Inc., 312 Or 307, 311 (1991), citing
Randolph, supra. In the meantime, the vendee has the right to “possess the land, to enjoy its
fruits and profits, and the right to legal title upon payment of the contract price.” Lacy, Behind
and Beyond the 1975 Legislation on Creditors of Vemfor.s, 55 Or L Rev 227, 228 (1976); see

also Bedortha, supra.

fixed meaning and purpose of statute controls meaning); Binhoff v State, 49 Or 419, 422 (1907) (“owner” has no
fixed meaning)

Page 7- RESPONDENT’S RESPONSE TO PETITIONER'S MOTION FOR SUMMARY

JUDGMENT
DS1/slc/TRIPO434
Department of Justice
1162 Court Street NE
Salem, OR 97301-40%6
(503) 947-4700 / Fax: {503) 9474792



~ O A

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

The vendor has the right to receive payments and the right to possession of the property if
the purchaser fails to make timely payments. Bedortha, 312 Orat 311. A land sale contract
vendor has no right to use the property unless the vendee defaults. In that respect, the vendor’s
interest is similar to that a mortgagee’s right to foreclose in the event of default. Lacy, 55 Or L.
Rev at 231.

As petitioner argues, the vendor of a land sale contract retains two “sticks™ in the
metaphorical bundle of sticks: a right to receive payments, and legal title. Bedortha, 312 Or at
311. However important these sticks may be, neither gives the vendor the present right to use
the property in a way that a land use regulation restricts.® There are any number of sticks that
one may hold, but not all of these sticks represent the kind of meaningful interest that entitle one
to relief under ORS 197.352.

The relative interests of a land sale contract vendor and vendee were well illustrated by
the Oregon Supreme court in Harder, supra. That case presented the question whether a land
sale contract vendee qualified among “property owners benefited” with the right to vote on a
local assessment for paving improvement. The court found that the city was not entitled to
exclude vendees from voting, where the vendees “would be the beneficiaries of the improvement
and the only parties to [executory sale contracts] required to bear the cost of the benefit flowing
from the improvement.” 192 Or at 685. Noting that the term "owner” does not have a fixed
meaning, and after reviewing a variety of authorities regarding land sale contracts, the Harder
court found that the vendor did not have the requisite interest to be a “property owner benefited”
under the city ordinance.

Similarly here, the vendee to whom petitioner sold the property, rather than petitioner, is

the affected party. Measure 37 grants certain rights to those whose present ownership is

® petitioner does not claim that the particular land sale contract to which petitioner is a party contains any terms that
make either party’s rights different fiom a traditional land sale contract
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restricted under land use regulations. In the land sale context, only the vendee’s present interest
is truly affected.

This point is underscored by the use that petitioner seeks in her claim—to subdivide the
property into two acre parcels. Petitioner makes no showing that, as land sale contract vendor,
she would even have the right to apply for such a use. Subdividing the property certainly would
interfere with the vendee’s rights and is inconsistent with an interest held solely for purposes of
securing a debt.

Respondent properly denied petitioner’s claim. Even if respondent determined that
petitioner was an “owner,” she still did not qualify for relief under ORS 197.352. Petitioner
failed to establish that her interest in the property was restricted by the cited regulations, and she
failed to establish that the fair market value of her interest was reduced by the cited regulations.

In support of her claim, petitioner submitted a copy of her written demand to Klamath
County, which included her statement that “the subject property” had been diminished in value,
along with tax statements relating to the property. Those statements do not relate to the vendor’s
interest. Accordingly, even if claimant were considered to be an “owner,” respondent was
entitled to find claimant had not established the remaining elements of her claim.

CONCLUSION

The court should affirm respondent’s Final Order and dismiss the Petition.

DATED this /J7"day of July, 2006.

Respectfully submitted,

HARDY MYERS
Attorney General

ARSEE STALEY #87351 /

Senior Assistant Attorney General
Tel (503) 947-4700

Fax (503) 947-4792

Darsee Staley(@doj.state.or.us
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197.360 MISCELLANEOUS MATTERS

section (10) of this section, in liem of
payment of just compensation under this
section, the governing body responsible for
enacting the Tand use regulation may modify,
remove, or not to apply the land use regu-
lation or land use regulations to allow the
owner to use the property for a use permit-
ted at the time the owner acguired the prop-
erty.

(9) A decision by a governing body under
this section shall not be considered a land

Hse decision as defined i ORS™197.0157(10)

{(10) Claims made under this section shall
be paid from funds, if any, specifically allo-
cated bﬁ the legislature, city, county, or
metropolitan service district for payment of
claims under this section. Notwithstanding
the availability of funds under this subsec-
tion, a metropolitan service district, city,
county, or state agency shall have discretion
to use available funds to pay claims or to
modify, remove, or not apply a land use reg-
ulation or land use regul?atiens pursuant to
subsection (8) of this section. If a claim has
not beén paid within two years from the date
on which it accrues, the owner shall be al-
lowed to use the property as permitted at the
time the owner acquired the property.

(11) Definitions - for purposes of this
section:

(A) “Family member” shall include the
wife, husband, son, daughter, mother, father,
brother, brother-in-law, sister, sister-in-law,
son-in-law, daughter-in-law, mother-in-law,
father-in-law, aumt, uncle, niece, nephew,
sgfparent, stepchild, grandparent, or grand-
child of the owner of the property, an estate
of any of the foregoing family members, or a
legal entity owned by any one or combina-
tion of these family members or the ownmer
of the property.

(B) “Land use regulation” shall include:

(i) Any statute regulating the use of land
or any interest therein;

(i) Administrative rules and goals of the
Land Conservation and Development Com-
mission;

(iii) Local government comprehensive
plans; zoning ordinances, land division ordi-
nances, and transportation ordinances;

(iv) Metropolitan service district regional
framework gla;ls, functional plans, planning
goals and objectives; and

{(v) Statutes and administrative rules reg-
ulating farming and forest practices.

(C) “Owmer” is the present owner of the
property, or any interest therein.

(D) “Public entity” shall include the
state, a metropolitan service district, a city,
or a county.

Title 19 Page 566

““““““ “EXPEDITED LAND DIVISIONS

(12) The remedy created by this section
is in addition to any other remedy under the
Oregon or United States Constitutions, and
is not intended to modify or replace any
other remedy.

(13) If any portion or portions of this
section are declared invalid by a court of
competent jurisdiction, the remaining por-
tions of this section shall remain in full force
and effect. [2005 e1]

197.360 “Expedited land division” de-
fined; applicability. (1) An expedited land
division:

(a) Is an action of a local government
that:

(A) Includes land that is zoned for resi-

dential uses and is within an urban growth
boundary.

_{B) Is solely for the purposes of residen-
tial use, including recreational or open space
uses accessory to residential use.

(C) Does not provide for dwellings or ac-
cessory buildings to be located on land that
is specifically mapped and designated in the
comprehensive plan and land wse regulations
for full or partial protection of natural fea-
tures under the statewide planning goals that
protect:

(i) Open spaces, scenic and historic areas
and natural resources;

(i) The Willamette River Greenway;
(i1} BEstuarine resources;

(iv) Coastal shorelands; and

(v) Beaches and dunes.

(D) Satisfies minimum street or other
right-of-way conpectivity standards estab-
lished by acknowledged land use regulations
or, if such standards are not contained in the
applicable regulations, as required by state-
wide planning goals or rules.

(E) Creates enough lots or parcels to al-
low building residential units at 80 percent
or more of the maximum net density permit-
ted by the zoning designation of the site.

(b) Iz a land division that:

(A) Will create three or fewer parcels
under ORS 92.010; and

(B) Meets the criteria set forth for an
action under paragraph (a)(A) to (D) of this
subsection.

(2) An expedited land division as de-
scribed in this section is not a land use de-
cision or a limited land use decision under

ORS 197.015 or a permit under ORS 215.402
or 227.160.

{3) The provisions of ORS 197.360 to
197.380 apply to all elements of a local gov-

(2005 Edition)
Attachment A
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CERTIFICATE OF SERVICE
I certify that on July _/Q , 2006, 1 served the foregoing Respondent’s Response to
Petitioner’s Motion for Summary Judgment and The Record upon the parties hereto by the

method indicated below, and addressed to the following:

Michael L. Spencer _ HAND DELIVERY

419 Main Street L MAIL DELIVERY

Klamath Falls, OR 97601 _ OVERNIGHT MAIL
____TELECOPY (FAX)

DARSEE STALEY #87351 |
Senior Assistant Attorney (General
Trial Attorney

Tel (503) 947-4700

Fax (503) 947-4792
Darsee.Staley(@doj.state or.us

Of Attomeys for Respondent
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