STATE OF OREGON
Marion County Circuit Courts

SEP 04 2013

ENTERED

1

STATE OF QREGON
Marion County Circuit Couts

SEP 04 2013

FILED

2
3
4
5
6 IN THE CIRCUIT COURT OF THE STATE OF OREGON
7 FOR THE COUNTY OF MARION
IN THE MATTER OF
8 Case No. ELE )§ ) _2_ i )\qz_
g ARACTILLC, ' .
RSOP HOLDINGS DELAWARE, LLC ASSURANCE OF. VOLUNTARY
1o RSOP HOLDINGS, LLC, COMPLIANCE
z BESTBRANDVALUES.COM, LLC,
§3 17 DISCOUNT BOOK SALE, LLC,
g9 SMART SAVINGS CENTER, LLC,
ERAEED) SMARTSAVINGSCENTER.COM, LLC,
E % HOTMOVIESALE.COM, LLC,
293 13 HOTBOOKSALE.COM, LLC,
> 5
22z iy ‘
ERH Respondents,
Aiz 15
316 ;
g 17 This Assurance of Voluntary Compliance (*AVC™) is between Respondents and the
i3 Oregon Department of Justice (“DOJ”) pursuant to ORS 646.632(2). Respondents and DOJ
g e hereinafter collectively referred to as “the Parties.” '
20 2. .
21 Respondents have done and continue to do business in Oregon through various
29 websites, including but not limited to, BestBrand Values.com, SmartSavingsCenter.com,
23 Nuvalife.com, DiscountBookSale.com, DiscountMovieSale.com, DiscountPosterSale.com,
4 TopMusicZone.com, HotBookSale.com, HotMovieSale.com and SmartGameShopper.com.
55 Through these websites, Respondents have offered “negative option” memberships,
26 including SmartSavingsCenter memberships, BestBrandValues memberships, and specific
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“webshop” memberships with HotMovieSale.com, HotBookSale.com, and
DiscountBookSate.com (collectively, the “Memberships™). A “negative option” Membership
for Ppurposes of this AVC is a Membership that results in automatically-recurring charges
(usually monthly) against a consumer’s credit card, debit card, or bank account; the charges
contimue until the consumer cancels the Membership, Between 2008 and 2012, Respondents
offered negative option Memberships in Ofegon and approximately 5233 Oregonians
purchased such Memberships from Respondents, paying approximately $252,645.00 in
unrefunded Membership fees. |

| 3.

This AVC is an agreement between Respondents and the DOJ acting pursuant to ORS
646.632. It is a settlement of a disputed matter, and shall not be considergd an admission of a
violation for any purpose. Respondents deny that they have engaged in nnlawful or
otherwise inappropriate business practices. Respondents and DOJ agree that no provision of
the AVC operates as a penalty, forfeituré, or punishment under the Constitution of the United
States, under the Constitution of the State of Oregon, or under any other provision of law.
DOYJ agrees not to represent or imply that the AVC constitutes a finding of fact or conclusion
of law by any court that any Respondents have engaged in unlawful conduct. Except as
otherwise expressly provided' in paragrainh 14 herein, Respondents agree not to represent or
imply that DOJ or any other governmental unit of the State of Oregon approves of |
Respondents’ business practices. The Parties agree to this AVC so that this matter may be
resolved amicably, without further cost or inconvenience to the State of Oregon, its citizens
or to Respondents. This AVC shall not be considered an admission of any violation of law
by Respondents for any purpose, nor shall it be considered as an admission of personal
jurisdiction over Respondents for any purpose unrelated to the AVC or enforcement thereof.

4.
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DOT hereby forgoes issuing, and Respondents hereby waive receipt of, any notice

pursuant to ORS 646.632(2).
| 5.

Respondents understand and agree this AVC applies to Respondents and
Respondeﬁts’ parents, subsidiaries, affiliates and their respective owners, managers,
principals, agents, officers, directors, _employees, representatives, successors and assigns, or
all other related parties, jointly and severally, while acting personally or through any
corporation or other business entities whose acts, practices or policies are directed,
formulated or controlled by Respondents (collectively, the “Related Parties”). This expressly
includes any corporation or other business entities formed after the execution of the AVC,
whose acts, practices or policies are directed, formulated or controlled by Respondents and
the Related Parties.

6.

DO/ represents that it has sent a copy of each and every consumer complaiilt it has
received through the date of entry of this AVC conceming Respondents to Respondents or
Respondents’ Oregon legal counsel. DOJ shall send a copy of any future consumer
complaints it receives concerning Respondents to Respondents within ten (10) business days
after DOJT’s receipt. Respondents shall resolve such consumer complaints within ten (10)
business days after receipt of such complaint.

7.

Respondents and Respondents’ attorneys agree and understand that following
acceptance of the AVC by DOJ, DOJ may communicate directly with Respondents for the
purpose of executing and enforcing the terms of this AVC, and conducting undercover
investigations of Respondents to the extent permitted by law and by the Oregon Rules of
Professional Responsibility. However, neither this paragraph nor any other language

contained in this AVC is intended in any manner to be a waiver of Respondents’ right to seek
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the advice and aésistance 6f counsel at any time or to direct DOJ to communicate with
Respondents through specified counsel at any time.
8

Respondents undﬁrstand and agree that if this AVC is accepted Ey DOJ, it will be
submitted to the Circuit Court of the State of Oregon in Marion County for approval, and, if
approved, will be filed with the court pursuant to ORS 646.632(2). Respondents agree to
acc épt service of a conformed or certified copy of this AVC by prepaid first class mail sent to
Respondents’ Oregon counsel of record listed below.

G.

Reépondents understand that, in addition to any other remedies which may be
imposed under this AVC or under the law, willful violation (ORS 646.605(10)) of any of the
terms of this AVC méy result in contempt of court proceedings, civil penalties of up to
twenty-five thousand dellars ($25,000.00) for each violation, and such ﬁnher relief as the
court may deem appropriate as provided for in ORS 646.632(4), ORS 646.642(1), and ORS
646.642(2). If DOJ becomes aware of circumstances which could result in a determination
by DOJ that Respondents have failed to comply with any terms of the AVC, whether wiliful
or not, DOJ shall prom;l)tly notify Respondents and Respondents’ Oregon legal counsel in
writing of such circumstances and Respéndents shall have ten (10) business days from
receipt of such written notice to provide a good faith written response to DOJ’s
determination. |

10,

The Parties acknowledge that no other promises, representations or agreements of any
nature have been made or entered into by the Parties. The Parties acknowledge that this
AVC constitutes a single and entire agreement that is not severable or divisible, except that if .
any provision herein is found to be legally insufficient or unenforceable, the remaining

provisions shall continue in full force and effect.
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REMEDIES
1L

Respondents shall obey Oregon’s Unlawful Trade Practices Act, ORS 646.605 1o
ORS 646.656, ORS 646A:292 to ORS 646A.295(5), and all related Oregon Administrative
Rules (collectively, the “UTPA”).

12.
For purposes of this AVC, the following definitions shall apply:

a. “Claim Form” means the Claim Form attached as Exhibit 5.

b. “Eligible Consumer” means an individual person who (1) paid monthly
Membership fees to Respondents for participation ina Membership, and (2) was
an Oregon resident at the time such paymeni(s).

c. “Refund” means a full refund of all charges paid by an Eligible Consumer for
monthly Membership fees through the date of entry of this AVC, less previous
refinds and/or chargebacks made in favor of the Eligible Consumer by
Respondents. |

13.

DOJ ’s decision to settle this matter ot to otherwise unilaterally limit current or future
enforcement action does not constitute approval or imply authorization for any past, present,
or future business practice, except the future practices expressly set forth in paragraph 14.
Similarly, Respondents’ decision to settle this matter and/or adjust its business practices does
not constitute an admission or any other form of acknowledgement that Respondents engaged
in any unlawful practices or otherwise violated any law.

14,
Within 30 days of execution of this AVC, Resimndents shall make the following

changes to all websites that offer the Memberships:
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a. At the point-of-sale when a consumer makes a decision to add anitemto a
“shopping cart” to which a negative option Membership applies on Respondents’
websites, a pop-up window will appear in the form attached hereto as Exhibit 1.

b. Immediately prior to submitting a final order to purchase an item to which a
negative option Membership applies on Résf:ondents’ Websites? consumers will be
required to afﬁrmatively check a box in the form attached hereto as Exhibit 2.

c. Within 24 hours of an order described in paragraph 14.b, Respondents shall
transmit a “welcome email” to consumers in the form attached hereto as Exhibit
3. |

d. At least five days before charging a consumer a second or subsequent
membership fee after the trial period for a negative option Membership,
Respondents shall transmit a “reminder email” to consumers in the form attached
hereto as Exhibit 4.

15,

DOJ acknowledges that Respondents have already voluntarily provided 100 percent
Refunds to certain individuals (the “Refunded Consumers”). Except for the Refunded
Consumers, Respondents agree to send the Claim Form to each Eligible bbnsumer within 30
days of entry of this AVC (the “Mailing Date”) to the mailing address on file with
Respondents. Any Claim Forms returned as undeliverable will be provided to DOJ. Any
Eligible Consumer who completes the Claim Form and post-marks it no later than 60 days
after the Mailing Date is entitled to a Refund (“Timely Claims™). Any Claim Form
postmarked more than 60 days after the Mailing Date shall be void (“Untimely Claims™),
provided, however, that any Eligible Consumer may still contact Respondents regarding
complaints or requesting a Refund, but any such complaints shall be handled in Respondents’

normal course of business and with the normal procedures for which Respondents resolve
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day-to-day customer comp_laints. Respondents shall have no obligation under this AVC to
pay a Refund for Untimely Claims. |
_ | - 16,

For Timely Claims, Respondents shall pay (electronicall_y or by c':h:e{-:k at the Eligible
Consumer’s option) the Eligible Consumer the Refund (the “Refund Pay;'ngnt”) no later than
120 days after the Mailing Date. Respondents shall not be required to issue any duplicate
Refund Payments pursnant to this AVC. Within 180 days after the Mailil_;lg Date,
Respondents shall provide to DOJ a report, in Excel format, detailing the Refund Payments
made to Eligible Consumers pursuant to the AVC (the “Refund Payment Report”).

| 17.

Respondents may, at their sole discretion, elect to utilize a third-party administrator to
mail Claim Forms and administer payment of Refund Payments, communicate with Eligible
Consumers, and complete the tasks identified in paragraphs 15 and 16 above.

. 18, |
Any Refund Payments by Respondents shall not be construed under this AVC orin

any judicial, arbitral, regulatory, or other proceeding, whether or not related to this AVC, as

_an admission or evidence of any wrongdoing by Respondents, or that the Eligible Consumer

had a valid claim under the UTPA, or any other state or federal law, or that Respondents lack
or lacked evidence légally sufficient to dispute any such claim.
19. '
Within 30 days of execution of the AVC, Respondents shall pay the sum of $300,000
to the Consumer Protection & Education Account, established pursuant to ORS 180.095, to
be utilized by the State of Oregon as allowed by law.
20.
The parties acknowledge and agree that this AVC constitutes a full and final release

by DOJ of Respondents and the Related Parties from any and all liability under the consumer

Page 7 - ASSURANCEOF VOLUNTARY COMPLIANCE

744263121 0047802-00001




Stoel Rives LLP
900 SW il Averue, Suite 2600, Portlomd, OF, 97204

MAIN (3) 204-3380  FAX (563) 220-2450

oo ~1 Gh Lh = WD

h=)

profection iuxafs of the State of O:ééoﬁ _\,ylﬁch'occurred before the d_a"éé of execution of this
AVC. Respondents agree and understand that nothing in this AVC precludes any private

right of action or Respondents’ defense or claims related to any such private right of action.

CORPO RESPO ENTS’ SIGNATURE AND ACKNOWLEDGMENT
..:_.,—-—-"_ L
1 Y‘ﬁ‘% '[/_\: D@ zmx}l—:eing first duly sworn on oath, depose and say that I am
the _ Fpert— _of ch?ﬂmmM , and that T am fully authorized and
empowered to sign this Assurance of VDWMW chalf of Respondents, and

hind the same therefa.

erick M. Middleton

Address: ‘?‘i‘? Ld Ctlé Nm[@
Boper Raton EL 373
SUBSCRIBED and SWORN to before me thisé@jéay of ﬂ—u? H.UL :
2013, )

T i
ot 'y Pu .hr;:_- . e, . SENNIFER MILLER
My Commission Expires: § & SR Notary Publlc - State ol Florld:

- - My Comm, Explres Mar 26, 201
S9SF  Commission # EE 50165 L
L

AEREE™  Bundad Through Hatlanal Notary Asad,

APPROVED asto form this&d” day of ﬁ/ y_/l’ ,2013. _ ‘

Timothy W. Snider Q5B No. 034577
Oregon Attorney for Respondents
twsnider{@stoel.com

™
&

z

Eo

!
>

%

&

REYITW BY COUNSEL
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ACCEPTANCB QF DOJ
“1d- "y

Py
ACCEPTED this | 7 _day of ’Lfmt&f ,2013.

AAIN (503) 229-3380  JELX(503) 220-2480

Stoel Rives Lup
404 S Fifth Avenur, Suite 2600, Portlod, OR 97304

- T T

oo

bllan F Rosenblum

Attorpéy Ge eral
z;& %ﬁomgﬂ

* Lucille Saimcfny, 0SB Nar903750
Serior Assistant Attoine S meral
Lucille.Salmony@duoj.state\or.us

APFROVAL BY COURT

APPROVED for filing and so ORDERED this = “day of m, 2013,

Circuit Courf Judge

. For Marion County
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EXHIBIT | (POP-UP BOX DISPLAY):

You have selected an item at a special member-only price.

The membership fee is $9.95 per month after the 7 day trial period. By
selecting “YES | AGREE”, you agree you will be charged a monthly
membership fee and will be eligible for all member benefits until you
cancel.

You may decline the membership and purchase your item at regular
price by selecting “NO THANKS, | WANT REGULAR PRICING”.

Gffer Is available to new members oily. Litit one per bouseholf,

Brvary Baliey Tarre znd Comitings

Exhibit 1
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EXHIBIT 2 (CHECKOUT PAGE):

Payment Method

“our biling information is sent to us sﬁfﬁrsy sscurely and encryp et o x-m&ure .

:vmw nﬁu‘a-&* ar-j payrmznt protection.

Y m e ow mimokirihy rovsem swra S

'rmmw.—. .77“.«-4?{.' TER.FE s
v g r;i‘:ri"’ RS f}mm .

CEemchin Cacd Type:

seority Cotier o8

Sl v, please send e s
FoiMovie Snle.carn ;-mi T pmi

14

By checking the box and clicking “Submit Order”, | agree my credit card will be billed a
monthly membership fee of $9.95 after the 7-day trial period, and that [ have read and
agree to the Terms & Conditions, Privacy Policy and Offer Details.

As a BestBrandValues member you will enjoy big savings and wholesale pricing on over 70,000 DVD and game iitles,
over 1,200,000 book titles with new ones added every week, and over 300,000 ast prints and posters by top artists. We
make it easy and affordable to fill youwr home with great products and services at or below wholesale prices evexy day!

By placing your order today, you will begin a 7-lay trial of BestBrandValues for $1. You can cancel anytime by calling 1-

856-529-3413 or via email support@bestbrandvalues,com.

AUTO RENEW FEATURE: For your convenience and to provide seamless services, your membership includes
automalic monthly renewal to maintain your account. Renewal notices are sent 5 days prior to each renewal. You

can cancel the auto renew feature or your account anytime by contach.ng customer support at 1 -856-529~3413

1' wi!i recaive an arder cunfirnaaﬂqn amzl afc_n-u ﬁt ralated iﬂfﬁﬂﬁ&tinl%
hw em ai! afi&r I ubmii tixm arder_-
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EXHIBIT 3 (WELCOME EMAIL TEMPLATE):

Subject: Your New BestBrandValues Membership!

Welcome {Nome Dfﬂcusmmeré

This emaif confirms that you have signed up fora Best Brand Values 7-day trial membershipfor 81, At
tha conclusion of the 7-day trial period, your credit or debit card will automatically be billed $3.95 each
month forthis membership unless vou cancelyour membership prior to the end of the 7-day trial
period. Tocancel, you can call customer sugportat 1-836-523-3413, orlog onto
ww.bestbrandvalues.com and click on the ‘Cancel Membership' tab.

Your mambarship provides discount prices on the Tollowing websites:

wyww. bestbrandvalues.com
v hiotmoviesale com
www.hotbooksale,com

v, discountoostersale.com
Wiy STartEame shopper£om
. nuvalifz.com

Login touse your membership using the following information:
User Matne:
Password:

Your monthly membership fee willbe displayad on your credit card or bank statementasBBY/
Youwill receive monthly remindernotifications prior to billing.

Toprevent future messages fram being blocked by your spam filter, mark the senderas "0K” or add to
vaur fist of cantacts,

Exhibit 3
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EXHIBIT 4 NOTIFICATION EMAIL TEMPLATE):

From: jnfo@hesthrandvalues.com

Sent: {Date)

To? CUSEQImer @ -——.cotm

Subject: BastBrandialues Membership Rengwal Notification

This message servesas a reminderthat your Best Brand Values monthly rembership billing of 55.95 will
otcur in spprogimately five days, The billing will appear on your monthly stetement as © 3
Take advantage of your membership today with wholesale prices on OVDs, books and merchendise and

the great benefits Best Brand Yalues hasto offer.

Click here foaccess your account and great buys at Best Brand Values:

vy besthrandvaluss.com
g hotmoviesale.com

wyw hothooksale.com
yrwdizcounipostersale com
gy Snartgarneshopper.com
yenynuvslife.com

CANCELLATION AND CUSTOMER CARE

To cancelyour account, or for billing inguiries, call Customer Service for assistance follfree &t +1-R56-
520-3413 or ernail us &t suppori@bhesthrandvalues.comor ing onto your account and cancel using the
CAMNCEL t2h onthe front page of vour member account page.

[fvou have any questions about vour order, membership or benefits, please contact Customner Service,
we're available to assist vou 24,7 o8l tollfree 1-856-529-3413,

TEEEEREIEITEEE TS

Thizs an autornated grpgil, please do nat reply to this email.

Exhibit 4
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REFUND CLAIM FORM

According to our records, between 2008 and 2012, you purchased a membership with
SmartSavingsCenter, BestBrandValues, HotMovieSale.com, HotBookSale.com, and/or
DiscountBookSale.com (the “Membership™) and paid monthly membership fees in connection
with that Membership.

As a result of a negotiated settlement between the Oregon Department of Justice and Xacti, LLC
et al,, filed in Marion County Circuit Court in August 2013, you may be entitled to a refund for
any unreimbursed monthly Membership fees (the “Refund™). To submit a claim for a Refund,
you need to complete this form and send it via U.S. Mail to the address below. If you do not
want to make a claim, or if you intended to purchase your Membership, please disregard
this form.

To be valid, the Claim Form must be completed, address information verified, signed, and
postmarked no later than [60 days from mailing date]. You are strongly encouraged to keep
a copy of this claim form for your own records. Please allow 60 days for your Refund to be
processed.

In order to make a claim and receive a Refund, please verify your contact information
listed below. If your address has changed, please fill out the “Current Address, If
Different” column:

Address in Membership Files Current Address, If Different
Member

Name: Address:

Address: City:

City: State: Zip:

State: Zip: Email:

Email: Telephone number:

Telephorne nuinber:

744262521 0047802-00001
Exhibit &
Page 1 of 2




Please indicate how you want to receive the Refund, by checking one of the following
options:

Credit the full amount of my Refund to the credit/debit card account that you have on file for the
Membership:

Send me a check in the amount of the Refund:

Additionally, yon must verify that the following statement is true and correct, in order to
receive a Refund: “I certify under penalty of perjury that I unknowingly purchased a
Membership, that I unknowingly paid Membership fees in connection with my

Membership, and that I hereby request a Refund.”

Signature: Date:

Print Name:

Provide Email Address Associated with Membership (optional):

(If the information contained above is not accurate, you must correct it or it may result in
denial of your claim.)

By signing and submitting this Claim Form, the undersigned consents in accord with Title 47,
United States Code, Section 551(c)(1), that this information may be disclosed to the Claims
Administrator or any other person or entity charged with verifying the information on this Claim
Form, your personally identifiable information as may be necessary in order to process the claim.

The address of the Claims Administrator is:

SmartSavingsCenter Refund
c/o Dahl Administration.
P.0. Box 3614
Minneapolis, MN 55403-0614

H vou have any questions about this Claim Form, please call the Oregon Department of
Justice Consumer Protection Hotline at 503.378.4320 (toll free 877.877.9392) and mention
the “Best Brand Values” case. The Hotline is staffed 8am-4:30pm Monday through Friday.
If you call outside of those hours, you can leave a message on the Hotline message system
and your call will be re_turnéd the next business day.

T4426252,1 004780200001
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STATE OF OREGON } &
County of Marion

The foregoing copy has been compared
and is certified by me as a full, true and
correct copy of the original on tile in my
office and in my custody.

in Testimony Whereof, | have hereunto set

%ﬁ )




