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$ Civil Rights 
Obligations 

Whenever federal funding is involved, there is 
always a civil rights requirement that 

accompanies the funding 

When an agency accepts federal funding, it 
agrees to abide by certain federal civil rights 
laws as a condition of receiving grant funds. 

Presenter
Presentation Notes
Today we are going to provide a great deal of useful information about civil rights laws and their application to Federal grantees.  However, when all is said and done, if nothing else, everyone should leave today with one simple concept: whenever Federal funds are involved, there are civil rights requirements that follow.



CVSD Grantees 

CVSD Grant Agreements: Compliance with Laws.  
Grantee shall comply with (and when required 
cause its subgrantees to comply with) all 
applicable federal, state, and local laws, 
regulations, executive orders and ordinances 
related to expenditure of the Grant moneys 
and the activities financed with the Grant 
moneys.  
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 Federal Statutes Enforced by OCR 
 Title VI of the Civil Rights Act of 1964 (race, color, national 

origin) 
 

 Program Statutes: VAWA, VOCA, Safe Streets Act (race, 
color, national origin, sex, religion, disability) 

 

 Section 504 of the Rehabilitation Act of 1973 (disability) 
 

 Title II of the Americans with Disabilities Act of  1990 
(disability) 

 
 Age Discrimination Act of 1975 (age) 
 

 Title IX of the Education Amendments of 1972 (sex in 
educational programs) 
 
 

 
 
 

•4 

Presenter
Presentation Notes
The Office for Civil Rights ensures that recipients of financial assistance from OJP (included VOCA), COPS, and OVW (includes VAWA and SASP) comply with applicable federal civil rights laws and are not engaged in prohibited discrimination. OCR: directly connected to the  funding components of the Justice Dept.; enforces civil rights laws exclusively through an administrative process.Civil Rights Division: enforces civil rights laws through the court system.Federal financial assistance ordinarily takes the form of a federal grant, but federal financial assistance can be broader: it could include technical support, training or equipment, or facilities.



Two important terms  

Recipient 
An organization or agency 
that receives federal financial 
assistance. 
Examples: 
 State administrating 

agencies 
 State & local courts 
 Law enforcement agencies 
 City and county departments 
 Nonprofit agencies 
 Faith-based organizations 
 

 

Beneficiary 
The person who ultimately 
received federally funded 
services or benefits. 
Examples: 
 A victim of crime receiving 

CVC or VAP services 
 A DV survivor in a funded 

shelter 
 The people of a community 

served by a funded law 
enforcement agency 
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•6 

Title VI Protection 
No person in the United States shall, 
on the ground of race, color, or 
national origin, be excluded from 
participation in, be denied the benefits 
of, or be subjected to discrimination 
under any program or activity 
receiving Federal financial assistance. 

Title VI, Civil Rights Act of 1964 

Presenter
Presentation Notes
Title VI provides the basis for civil rights protections in Federally assisted programs.  Other statutes, following this language, have expanded the protected classes.	



What does Program or Activity Mean? 
• Program or Activity means all of the operations of an 

organization receiving federal financial assistance. 
• Examples: 
‐ If a state Department (DOJ) receives federal funding and 

subawards the funding to local community based 
organizations (CBO), all of the operations of the state 
Department are covered, along with the operations of the 
CBOs. 

‐ If a DV shelter receives federal funds and uses the funds to 
operate particular programs, all of the activities of the shelter 
are covered, not just the federally‐funded programs. 

‐ If a project of a city police department receives federal funds, 
the entire police department is covered, but not the other 
department in the city. 
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Presenter
Presentation Notes
Program or activity applies to a whole organization that receives Federal funding.  Generally, the entire department or office within a state or local government is identified as the “program or activity.”  (3) Examples: (a) When any recipient is principally engaged in the business of providing education, health care, housing, social services, or parks and recreation, and any part of this entity is extended Federal financial assistance, then "program or activity" encompasses all of the operations of the entire entity. 	(b) If a project of a county fire department receives Federal funds, the entire fire department is covered, but not the other departments in the county.  (c) If the office of a mayor receives Federal financial assistance and distributes it to departments or agencies, all of the operations of the mayor’s office are covered along with the departments or agencies which actually receive the aid from the mayor’s office.



Title VI Prohibitions 
• Providing different services to 

individuals 
• Denying the opportunity to 

participate as a member of a 
planning or advisory body 

• Selecting the location of a 
facility with the purpose or 
effect of excluding individuals 
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Definition of Discrimination: The act of 
distinguishing one person or group of persons from 
others, either intentionally, by neglect, or by effect of 
actions or lack of actions, based on their protected class. 

Presenter
Presentation Notes
Subject an individual to segregation or separate treatment;Treat an individual differently from others in determining whether he or she satisfies any admission, enrollment or eligibility requirement or condition which individuals must meet to be provided the funded service;Deny an individual an opportunity to participate or afford him or her services that are different from those provided to others;Deny a person the opportunity to participate as a member of a planning or advisory body which is an integral part of the program;In determining the type of service or class of individuals served, may not discriminate on the basis or race, color, or national origin;In determining the site or location of facilities, may not make selections that have the purpose or effect of discriminating.  



OJP PROGRAM STATUTES 
Omnibus Crime Control and Safe 

Streets Act  
 No person in any State shall on the ground  

of race, color, religion, national origin, or sex  
be excluded from participation in,  
be denied the benefits of,  
or be subjected to discrimination under  
or denied employment in connection with  
any programs or activity  
funded in whole or in part  
with funds made available under this chapter. 
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Presenter
Presentation Notes
Added RELIGION and SEX



Victims of Crime Act 

No person shall on the ground of race, color, 
religion, national origin, handicap, or sex  
be excluded from participation in, 
denied the benefits of, 
subjected to discrimination under,  
or denied employment in connection with, 
any undertaking funded in whole or in part 
with sums made available under this chapter. 
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Presenter
Presentation Notes
Added HANDICPUsed the word UNDERTAKING because at the time the interpretation of PROGRAM OR ACTIVITY had been limited by litigation; now the two terms have the same meaning as program and activity have been broadened.



  Violence Against Women Act  
No person in the United States shall, on the basis of 
actual or perceived race, color, religion, national 
origin, sex, gender identity, sexual orientation, or 
disability, be excluded from participation in, be 
denied the benefits of, or be subjected to 
discrimination under any program or activity funded 
in whole or in part with funds made available under 
the Violence Against Women Act…and any other 
program or activity funded in whole or in part with 
funds appropriated…by the Office on Violence 
Against Women. 
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Violence Against Women Act 

EXCEPTION: 
If sex segregation or sex‐specific programming is 
necessary to the essential operation of a program, 
nothing in this paragraph shall prevent any such 
program or activity from consideration of an 
individual’s sex. In such circumstances, grantees 
may meet the requirements of this paragraph by 
providing comparable services to individuals who 
cannot be provided with the sex-segregated or 
sex-specific programming. 
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Race 
Color 

National Origin 
Religion 

Sex 
Disability  

Age 

Protected Classes 

Presenter
Presentation Notes
Together, these six civil rights laws which we enforce create seven protected classes.  Let’s look at each of these classes one by one.To understand how civil rights laws work, it is important to understand the idea of a protected class. A protected class is a group of people who benefit from protection by law. A person does not bring a discrimination claim under federal law based on how he or she has been treated as an individual; rather, the claim relates to how the individual has been denied certain rights based on being a member of a group. At this time, the protected classes in the civil rights laws that the Office for Civil Rights enforces are race, color, national origin, sex, religion, disability, and age. 
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  Native Hawaiian 

 or Other Pacific 

 Islander 

Black  

or 

African 

American 

 

 

Asian 

 

American Indian 

or 

Alaska Native 

 

   White 

Hispanic/ 
Latino is  

not a race-- 
it’s an 

ethnicity 

Presenter
Presentation Notes
There are five racial categories acknowledged by federal law.  One category you don’t see is Hispanic or Latino.  But that is because people of Hispanic or Latino descent can be of any race.



Color Discrimination 

  Preferences for or 
aversion to persons of 
different skin colors, 
regardless of whether 
the individual is in the 
same racial or 
national origin group 
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Presenter
Presentation Notes
Color, for example, is not the same as race. A person who is a dark-skinned African American may have a claim against an employer who hires only light-skinned African Americans; the claim would be based not on race but color. 



 National Origin 
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ancestors’ place of origin 

language 
characteristics 

(LEP) 

cultural 
characteristics physical 

characteristics 



National Origin Discrimination 
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Includes discrimination on the basis 
of Limited English Proficiency (LEP). 

A Limited English Proficient (LEP) 
person has a first language other 
than English and a limited ability to 
read, speak, or understand English. 

Presenter
Presentation Notes
National origin may include discrimination based on language ability. National origin discrimination includes failing to provide  Limited English Proficient (LEP) individuals with “meaningful access” to recipient programs.  This includes discrimination on the basis of limited English proficiency.Provide definition of LEP:Someone whose first or primary language is not English and who has limited ability to read, speak or understand English.  These folks may have some English ability, but they are not able to communicate effectively in English.  That limited English ability may act as a barrier to accessing benefits or services, understanding and exercising important rights, or understanding other information provided by Federally funded programs or activities.Title VI was intended to eliminate barriers based on national origin etc. in Federally funded programs.



Language Access – Legal Sidebar 
Title VI of Civil Rights Act 
of 1964 
“No person in the United States 
shall, on the ground of race, 
color or national origin, be 
excluded from participation in, 
be denied the benefits of, or be 
subjected to discrimination 
under any program or activity 
receiving federal financial 
assistance.” 
Section 601 of Title VI, 42 U.S.C. sec. 

2000d 

Implementation of Title VI 
• The U.S. Supreme Court stated 

that one type of national origin 
discrimination is discrimination 
based on a person’s inability to 
speak, read, write or understand 
English. (Lau v. Nichols (1974)) 

• President Clinton signed 
Executive Order 13166 in Aug. 
2000: "Improving Access to 
Services for Persons with Limited 
English Proficiency.” (“…Each 
Federal agency shall prepare a 
plan to improve access to its 
federally conducted programs 
and activities by eligible LEP 
persons”) 
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To avoid discrimination  
against LEP persons,  
recipients must 

Take reasonable steps to ensure meaningful 
access to the programs, services, and information 
the recipients provide, free of charge. 
 

Establish and implement policies and procedures 
for language assistance services that provide LEP 
persons with meaningful access. 
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Presenter
Presentation Notes
DOJ’s Guidance document reiterates DOJ’s longstanding position that to avoid discrimination against LEP persons on the basis of national origin, recipients must [READ FROM SLIDE]Copies of the Guidance are in your folders.Meaningful access -- The key to providing meaningful access is accurate and effective communication between the DOJ recipient and the LEP individual. Was the LEP person given adequate information?  Is he able to understand the services and benefits that are available? Is she able to receive the services and benefits for which she is eligible?  Can the LEP person effectively communicate the relevant circumstances of his or her situation? MUST** -- These are not OPTIONAL.  However, recipients are not required to use the methods and options listed in the Guidance.  There is considerable flexibility in determining how to comply with the meaningful access requirement. 



“Meaningful access” is defined in the US 
Department of Justice’s own Language 
Access Plan as “Language assistance that 
results in accurate, timely, and effective 
communication at no cost to the LEP 
individual. For LEP individuals, meaningful 
access denotes access that is not 
significantly restricted, delayed or inferior 
as compared to programs or activities 
provided to English proficient individuals.” 
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                  What are “Reasonable Steps?” 
       Cost As A Burden? - NO 
 
Remarks from Assistant Attorney General from Meeting 
of Federal Interagency Working Group on LEP in 2009: 
“I want to point out 2 key areas of guidance… that 
applies across all agencies and recipients: 
 First, as time goes on, the bar of reasonableness is 

being raised. The need to show progress in providing 
all LEP persons with meaningful access increases over 
time… 

 The second cross-cutting point is that, even in tough 
economic times, assertions of lack of resources will not 
provide carte blanche for failure to provide language 
access. Language access is essential and is not to be 
treated as a “frill” when determining what to cut in a 
budget…” • 2
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How does this apply? 
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OJP Programs and Services 
are “federally conducted 
activities” and are subject to 
EO 13166 
∗ Grant processes 
∗ Communications to the 

public 
∗ Programs and services for 

the public 
∗ Publications for the public 
∗ Conferences and forums 
∗ Training and technical 

assistance 

OJP grant recipients are 
“federal financial recipients” 
and are subject to Title VI and 
EO 13166 
∗ Awardee publications and 

brochures 
∗ Awardee hotlines 
∗ Awardee websites and social 

media 
∗ Awardee conferences, 

training, technical 
assistance, and public 
engagements 



What are reasonable steps? 
Four Factor Analysis 

  The number or proportion of LEP persons served 
or encountered in the eligible service population. 
 

 The frequency with which LEP individuals come in 
contact with the program. 
 

 The nature and importance of the program, 
activity, or service provided by the program. 
 

 The resources available to the recipient. 
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Presenter
Presentation Notes
This analysis is included in the guidance -- Recipients should apply these four factors to decide what reasonable steps they need to take to ensure meaningful access for LEP persons. In other words, this is a tool to help recipients decide what documents to translate, when oral translation is necessary and whether language services must be made immediately available.  A recipient may find that different language services are needed for different types of programs and services -- some activities are more important OR have greater impact on OR contact with LEP persons SO they require more language assistance services.REVIEW THE FACTORSThink of these factors as operating along a continuum -- the greater each one is, the greater the obligation to provide language assistance services 
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What Are Language Services? 

Provide 
oral 
language 
services 

Insure Interpreter Competency 
Usually family members, friends, and 
uncertified co-workers are not 
appropriate. 

Safe Harbor Provision 
If 5% or 1,000 (whichever is less) of 
population is LEP, vital documents must 
be translated. If 5% represents fewer than 
50, then written notice of free written 
translation must be provided upon request.  

Provide 
translation 
of written 
materials 

   and 

Presenter
Presentation Notes
After applying the Four Factor Analysis, you discover that there are LEP persons in the service population and that they do come in contact with the program.  The program is important and you have some resources available to provide some language assistance services.The next step is deciding what language assistance services you will use.Two options:  Oral language services (or interpreters) AND translation of written materials. The Guidance includes detailed information about both options starting at p. 3846.  Two things that need to be emphasized:Recipients should ensure that Interpreters are competent.  In most cases, use of family members (especially juveniles) or friends will not be appropriate.  This is also true for using inmates to other detainees to interpret.There is a “safe harbor” provision in the guidance for translation of written documents ONLY (p. 3837)  -- these are based on the number of LEP persons in the service population.



Vital Documents  
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 Applications to participate 
 Complaint and Intake forms 
Written notices of rights 
 Award or denial notices 
 Content on website 

http.//go.usa.gov/ELx 



Language Services Notice 

 Translated Notices 
 Telephone Messages 
 Outreach Materials 
 Website, Social Media  
 Non‐English Media 
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http://go.usa.gov/fhK 



Components of a Language Access Plan  
  A process for identifying LEP persons who         

need language assistance 

 Information about the available language             
assistance resources 

 Monitoring and updating the LEP policy  

 Notification and outreach to LEP persons 

 Training for staff 

 Implementing the Plan 
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Presenter
Presentation Notes
Now that you have completed the Four Factor analysis and selected language assistance services, you should write an LEP policy so that everyone knows what is required and where to go to get assistance.Effective programs usually have these five elements (on the slide). [Briefly discuss each element]Mention Appendix A -- there is additional information specific to different types of recipients (law enforcement, corrections, courts, juvenile justice, domestic violence, and treatment programs). Also has a framework for creating a model plan (p. 3845).



Best Practices 
  Written Policies 
  Staff Recruitment & Training 
  Board Recruitment & Training 
  Volunteer Recruitment &  Training 
  Community Education & Outreach 
  Identify Resources 

Resources 
www.lep.gov 
http://go.usa.gov 

http://www.lep.gov/
http://go.usa.gov/
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  Christianity 

What is a Religion? 

Atheism 

Buddhism Paganism 

Judaism 

Catholicism Mormon 

Muslim 

All aspects of religious observance, practice and belief are protected 

Presenter
Presentation Notes
The protected class of religion is not just limited to the membership a person might have in a particular religious group, such as Catholics, Baptists, Jews, Muslims, or Sikhs. The definition of religion extends to any sincerely held moral or ethical belief. For example, if a funded faith-based organization refused to provide services to a person because that person did not share the faith-based organization's views on the death penalty, the person denied services may have a religious discrimination claim, if the denial of services was based on the person's sincerely held moral or ethical belief. Federally funded programs have an obligation to accommodate a person's religious practices or beliefs as long as the accommodation does not impose an undue burden on the federally funded program. 



When Faith Based Organizations  
Provide Services to Beneficiaries 

DOJ Regulations state that: 
• FBOs must not use Federal funding to 

advance inherently religious activities; and 
• FBOs may not discriminate against 

beneficiaries based on religion or religious 
belief. 
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Are these practices acceptable? 

• An atheist participant in a life skills training program 
run by a FBO receiving Federal funds is required to 
participate in an opening prayer before receiving the 
skills training. 

 
• A woman seeking services at a shelter is not allowed 

to pray her rosary in her room. 
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NO! 

• The prayer is an impermissible requirement to 
participate in religious exercises or program 
with faith content. 

• Not allowing the woman to pray privately 
would be denial of access to religious services, 
pastoral counselor, special dietary needs, or 
items of a person’s faith. 

• BOTH practices are unacceptable. 



Sex Discrimination Can Occur 
Between 
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Presenter
Presentation Notes
sex can be taken into account when doing so advances an important government interest in a way substantially related to that interest. There are times when it is permissible for recipients to take sex into account in providing services. For example, it is not a violation of federal civil rights laws for a state department of corrections to operate separate male and female prisons. Most often when we think of sex discrimination, we refer to males as the harasser and women as the victim.  But sex discrimination can occur when a woman makes an adverse employment decision against a male on the basis of his sex.  In addition, the Supreme Court has held that a man can sexually harass a man and a woman can sexually harass a woman.  For instance, what if a male supervisor demands sexual favors from a male subordinate in return for a promotion.  Or what if a female executive decides not to hire a qualified female applicant for a management position because she thinks her employees would respond better to a male supervisor.  The issue is whether the harassment or conduct or discrimination occurred because of the victim’s sex.  



Disability 
 Section 504 of the Rehabilitation Act of 1973 prohibits 

discrimination on the basis of disability in recipients of Federal 
funding.  

 Americans with Disabilities Act of 1990 prohibits 
discrimination on the basis of disability and applies to public 
and private entities whether or not they receive Federal 
funding.  

 ADA Amendment Act of 2008; an act to “restore the intent 
and protections of the ADA of 1990.” Congress found that the 
definition of handicapped individual had not been interpreted 
consistently with Section 504. 
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Presenter
Presentation Notes
Section 504: program or activity and employment practicesADA: public entity regardless if receiving federal funding



Who is in the “Disability” Class? 
A person who: 
Has a physical or mental impairment which 
substantially limits one or more major life activities, 
Has a record of such an impairment, or 
Is regarded as having such an impairment. 
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Presenter
Presentation Notes
To be a disability covered by the ADA or Rehabilitation Act, an impairment must substantially limit one or more major life activities.  These are activities that an average person can perform with little or no difficulty, such as Eating, Walking Breathing Seeing Hearing Speaking Learning Reading Sitting Caring for oneself Working Performing manual tasks Standing LiftingSimple physical characteristics such as eye color or hair color, left-handedness, or height or weight within a normal range are not impairments.A physical condition which is not the result of a physiological disorder, such as pregnancy, or a predisposition to a certain disease would not be an impairment.  Mental impairment includes any mental or psychological disorder, such as mental retardation, organic brain syndrome, emotional or mental illness and specific learning disabilities.Physical impairments is defined as any physiological disorder or condition, cosmetic disfigurement, or anatomical loss affecting one or more of the following body systems: neurological, musculoskeletal, special sense organs, respiratory, (including speech organs), cardiovascular, reproductive, digestive, genito-urinary, hemic, and lymphatic, skin, and endocrine.Substantially limits means the individual must be unable to perform, or be significantly limited in the ability to perform and activity compared to an average person in the general population.  Courts have looked at three factors in determining whether someone is “substantially limited”: extent, duration, and impact.Extent: its nature and severity; Duration: How long it will last or is expected to last; andImpact: Its long term impact or expected impact.Exclusions:  A person who currently uses illegal drugs is not protected by the ADA and homosexuality and bisexuality are not impairments and therefore are not disabilities covered by the ADA.



Disability Discrimination Analysis  

 ADA requires recipients to provide reasonable 
accommodations to the known physical or mental 
limitations of an otherwise qualified individual with a 
disability unless it can demonstrate it would be an 
undue hardship.  

 Every case requires individualized analysis – 
individuals with disabilities are not a homogenous 
group even those with the same disability. 
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Section 504 of the Rehabilitation Act of 1973  

Requires a recipient with 50 or more employees & 
receiving Federal financial assistance from DOJ of 
$25,000 or more to: 

 

Designate a Section 504 compliance coordinator; 
Adopt grievance procedures; and 
Notify program participants, beneficiaries applicants, 

employees, unions, and organizations with collective 
bargaining agreements, that recipient does not 
discriminate on the basis of disability. 
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Is this an acceptable policy? 

   A shelter receives OJP funds & has a blanket policy 
that residents cannot be taking psychotropic 
medication while staying in shelter. Is this 
acceptable? 

 
   NO! The shelter has discriminated against persons 

who may have a mental disability that may be 
controlled by medication. It needs to individually 
assess potential residents. 
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Age 
• The Age Discrimination Act prohibits 

federally funded organizations from 
discriminating against persons of any age 
in its programs and activities 
 

• The Age Discrimination Act does not cover 
discrimination in employment   
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But the EEOC enforces the Age 
Discrimination in Employment 

Act, which prohibits employment 
discrimination against persons 

over the age of 40 

Presenter
Presentation Notes
The Age Discrimination Act states that a federally funded organization cannot discriminate in the delivery of services, regardless of age — and that can mean any age, whether the beneficiary is eight or eighty. But it is important to know that when it comes to age, the standard that courts use for assessing whether discrimination occurred is a rational basis standard. As long as a federally assisted program can provide a rationale for distinguishing the delivery of services based on age, the federally assisted program is in compliance with federal law. For example, programs funded by the Justice Department that focus on the needs of juveniles are not discriminatory based on age if the programs can provide a reason for limiting services to a particular age group — reasons might include that state laws take age into account in criminal sentencing or that a program is geared to young people at a particular stage of educational or psychological development. Unlike the category of race, where a federally funded program must show a compelling governmental interest for taking race into account in the design of a program, federally assisted programs need only provide a rational basis for designing a program that serves a particular age group. Age requires satisfying only the lowest standard, a rational basis, whereas race requires the highest standard, strict scrutiny. 



The statutes that OCR enforces prohibit 
discrimination in: 
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Delivery  
of 

Services 

Employment 
Practices 

(except age) 

race color sex religion 
national 
origin disability age 

Presenter
Presentation Notes
SO now that I have talked about each of the seven protected classes, you have to keep in mind that for all but one of those protected classes, recipients must provide equal treatment in the delivery of services and in employment.Which protected class is different?  Age.



Let’s Take a Closer Look 
at Discrimination in the 
Delivery of Services 
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race color sex religion 
national 
origin disability age 

Presenter
Presentation Notes
Now lets turn to take a closer look at Discrimination in the delivery of services, which I am sure most of you are less familiar with than employment discrimination.Just to remind you, when we talk about discrimination in the delivery of services, it applies to discrimination against all seven protected classes.



Preliminary Questions 

• Is the funding for the program 
subject to Federal civil rights 
requirements? 

• Does the delivery of services 
involve a protected class? 

• Is the Protected Class receiving 
unequal treatment? 
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Presenter
Presentation Notes
(1) Participants are now asked to put into practice what they have just learned.  Ask individuals to work in small groups (or as tables). Each should take a turn to think through the questions provided.(2) Reconvene the group and ask for a sampling of answers.  Comment on the responses, reinforcing the learning points from the morning’s presentation on service discrimination.(3) Depending on time, following the discussion, this may be a good time for a mid-morning Break.



Discrimination in Delivery of Services? 

• A funded DV clinic has a blanket policy of only 
providing services to female victims of 
domestic violence, and not male victims. 

• A culturally‐based sexual assault services 
program that is primarily designed to provide 
services to Hispanic individuals turns away a 
non‐Hispanic individual seeking services. 
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Let’s Take a Closer 
Look at  

Discrimination 
in Employment 
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race color sex religion 
national 

origin disability age 

Presenter
Presentation Notes
Most of you already are familiar with employment discrimination from your annual EEO courses, but let me take a few moments to a closer look.



Federal Statutes Enforced by EEOC 
 Age Discrimination in Employment Act of 1967 (ADEA) 
 
 Title VII of the Civil Rights Act of 1964 
 
 Equal Pay Act of 1963 
  
 Title I and Title V of the Americans with Disabilities Act 

of 1990  
 
 Sections 501 and 505 of the Rehabilitation act of 1973  
 
 Civil Rights Act of 1991 
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Forms of 
 Employment  

Discrimination 

  Disparate Treatment 

  Adverse Impact 

  Harassment 

  Failure to Accommodate 

  Retaliation 
 •46 



Disparate Treatment Is . . . 

 When an employer deliberately takes an 
adverse action against an employee based on 
race, color, sex, national origin, religion, or 
disability. 
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How Do You Prove 
Intentional Discrimination? 

 

 Direct Evidence 
 

 Indirect Evidence 
 

–  similarly situated people of a different class 
were treated differently than the complainant 
 

–  evidence of bias  
 

–  false explanation for the differential treatment 
 

–  statistical evidence 
 •48 



What is Adverse Impact? 

   When an employer has a 
neutral policy or practice 
which has the effect of 
excluding employees of a 
particular race, color, sex, 
national origin, religion, or 
disability. 
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Presenter
Presentation Notes
There are five examples of employment policies which have been found to cause an adverse impact:1.  Minimum height requirements (Hispanics, Asians, women)2.  Certain educational requirements (certain protected groups)3.  Physical agility tests (women)4.  No beard policies (African Amercican men)5.  What Is Evidence of Adverse Impact? The Four-Fifths Rule  When a policy or procedure has a selection rate for any protected class which is less than 4/5ths (or 80%) of the rate for the group with the highest rate of selectionWhat Happens If a Policy Has an Adverse Impact? Choose an alternative with less adverse impact.  But the policy or practice may still be used if job related and consistent with business necessity.



What is Harassment? 
 

   Behavior which 
creates a “hostile 
work environment” 
for individuals 
because of their 
race, sex, color, 
national origin, 
religion, or disability. 
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behavior jokes 

comments 
innuendo touching 

gestures 

graffiti 
pictures 

  slurs 



What Makes a Work Environment 
Hostile? 

 

  The harassment must be  
  “sufficiently severe or pervasive” to 
  alter the terms and conditions of 
  employment. 
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 a stray remark 
is not enough! 

 



Six Factors Can Show Severity or 
Pervasiveness 

 

 Was the conduct verbal or physical or both? 
 

 How frequently was the conduct repeated? 
 

 Was the conduct hostile or merely offensive? 
 

 Was the harasser a co-worker or supervisor? 
 

 Did others join in the harassment? 
 

 Was the harassment directed at more than 
one individual? 
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Use a  
reasonable  

person standard! 



What Can an Employer Do About 
Unlawful Harassment? 
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Take 
Remedial 

Action 
 

Take 
Preventative 

Action 
AND 

Presenter
Presentation Notes
PREVENTATIVEDevelop an explicit policy regarding harassmentRegularly train all employeesDevelop effective sanctionsDevelop a complaint procedure designed to: Protect victims and witnesses against retaliation Encourage complaintsEnsure confidentialityREMEDIALPromptly and thoroughly investigate all complaints of harassment.Take immediate and appropriate corrective action reflecting the severity of the conduct.Restore any lost employment benefits or opportunities discipline the offending employee or supervisor follow up with the victim to ensure there has  been no retaliation.



Accommodation 
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Religion and Disability 

An employer must make a reasonable 
accommodation to the known physical or 
mental limitations of a qualified applicant or 
employee with a disability 
 

An employer must make a reasonable 
accommodation to the known religious beliefs 
or practices of an applicant or employee 

unless undue hardship 



Retaliation 

Federal laws bar retaliation 
against a person for: 
Bringing a discrimination 

claim, 
Participating in the 

investigation of a 
discrimination claim, or 

Opposing discriminatory 
practices. 
 

A retaliation claim may 
stand on its own:  
regardless of the merits 

of the underlying 
discrimination claim,  

even if the underlying 
discrimination claim fails. 
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What is an EEOP? 

Equal Employment Opportunity Plan (EEOP) is a  
comprehensive document which analyzes: 
An agency’s workforce in comparison to its relevant 

labor market data 
All agency employment practices to determine their 

impact on the basis of race, sex, or national origin. 

A tool used to identify possible problem areas 
where discrimination may be occurring. 
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Does an agency need to prepare an 
EEOP? 

Depends on: 
 Funding (e.g., VOCA or VAWA) 
 Status of Organization ( e.g., nonprofit) 
 Amount of single award 
 Number of employees  

 

(see handout chart and Exhibit D) 
 

•57 



OJP’s Civil Rights Enforcement 
 

Complaints 
Compliance Reviews 
Findings of Discrimination  
EEOPs (Equal Employment Opportunity Plans) 
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Presenter
Presentation Notes
OCR has four mechanisms for enforcement.   (1) Complaints --explain the complaint process from beginning to end: individual files a complaint with our office, we check jurisdiction, we notify the funded entity, we gather information, we may make an on-site investigation, we then issue finding of compliance or non-compliance.  If we issue a finding of non-compliance we work with the funded organization to reach compliance.  Ordinarily we are successful in negotiating voluntary compliance.  Cite examples without using names (e.g., MPD known as “a large metropolitan police department on the East Coast” and other cases).  On the rare occasion of continued non-compliance, a funded entity may face suspension or termination of funding.(2) Compliance Reviews--explain the whole process: beginning with the bases for selecting a grantee for a compliance review--covering both employment and/or services--and tracking the process through completion with issuance of a finding.  Note that OCR may also issue recommendations.  Cite examples ( e.g., Jersey City PD, Hawthorne PD, Montgomery Co. PD (TX)).(3) Findings of Discrimination--explain what these are.  Note that Colorado has come up with an extensive system for tracking findings and reporting them to our office.(4) EEOPs -- Explain what an EEOP is: a statistical analysis of a grantee’s workforce in comparison to it service population by job category and race, sex, and national origin



The Complaint Process 
  

Complaint 
  

 Jurisdictional  Determination  

 On Site Investigation  Desk Audit 

Preliminary Determination Preliminary Determination 

Recommendations 
for Compliance 

Recommendations 
for Compliance 

Resolution 
Agreement Finding Finding 

 

Resolution 
Agreement 
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Presenter
Presentation Notes
* When OCR receives a complaint, they review it for sufficiency and timeliness.  If OCR has jurisdiction, then they gather additional information from the complainant and recipient and determine whether they go on site or conduct a desk audit.  Their role is not to be the complainant’s or the recipient’s advocate.  OCR’s role is an objective one in determining whether the recipient is in compliance with the applicable civil rights laws.  They gather tangible evidence, interview witnesses, and review policies and procedures before writing up a preliminary determination as to whether the recipient is in compliance with the applicable civil rights laws.  * If the recipient is in compliance, then they close the case, sometimes making recommendations or suggestions to improve its compliance.  * If the recipient is not in compliance then they immediately begin making recommendations for specific actions for the recipient to take which would bring it back into compliance.  Most often recipients will follow these recommendations, which obviates the need for OCR to issue a finding.  In most cases, they resolve civil rights issues by negotiating a resolution agreement with the recipient.  It is only when all of OCR’s attempts at voluntary compliance have failed will OCR resort to actually issuing a finding.  The regulations then provide for a lengthy administrative process, the result of which may be the suspension of a recipient’s funds. * At OCR, the compliance review process is not much different than the investigation of a complaint.  However, a compliance review is a broad review of a recipient to determine whether its policies and procedures are in compliance with the civil rights laws.



Findings of Discrimination 

Federal Court 
Judgment 

Human Rights 
Commission 

Finding 
Resolution 

Agreement 

Court 
Settlement 

EEOC 
Finding 

Consent 
Decree 

State Court 
Judgment 

Submit to 
OCR & CVAS 
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Some Useful Resources  
• www.ojp.usdoj.gov/ocr/  (Civil Rights online training; LEP 

guidance and self‐assessment; instructions, Q&A, and 
samples for EEOP; complaint Q&A and filing tips; information 
in Spanish, Chinese and  Vietnamese) 

• www.bcm.edu/crowd/  (Baylor disability rights) 
• www.lep.gov (Tips and tools for serving LEP persons) 
• www.dol.gov/dol/topic/discrimination/index.htm  (Employee 

protections) 
• http://www.thetaskforce.org/reports_and_research/trans_ho

meless (Resource for making shelter safe for transgendered 
people) 

• http://www.apiidv.org/organizing/interpretation‐tools‐
resources.php (Language Access Resources) 
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