Catalogue (list exemptions within Public Records Act)

A. SB 500 (1993)

B.  SB41(2011)

C. California Gov’t Code § 6275

D. Louisiana Revised Statutes § 44:4.1

Tag (exemptions outside of Public Records Act required to include specific language)

A. United States Code § 552(b)
B. Florida Statutes § 119.15(4)(a)

Regular Review & Legislative Action

A Florida Statutes § 119.15 (5 year sunset; narrow exceptions)

B. Kansas Statutes § 45-229 (5 year sunset; some exceptions, including for
exemptions extended twice)

C. Maine Revised Statutes § 432
D. Revised Code of Washington § 42.56.140

Explicit Criteria for Exemptions

A. Florida Statutes § 119.15(6)
B. Kansas Statutes § 45-229(a) & (h)(2)

Miscellaneous

A. Require public body’s policies (ORS 192.440(7)) to include and maintain a list of
exemptions outside of Chapter 192 that the public body’s work frequently

implicates.

B. Immunity for disclosures in good faith — Revised Code of Washington 8§
42.56.060

C. Other?

Catalogues

Oregon SB 500 (1993)

Oregon SB 41 (2011)

California Gov’t Code § 6275

It is the intent of the Legislature to assist members of the public and state and local
agencies in identifying exemptions to the California Public Records Act. It is the intent of
the Legislature that, after January 1, 1999, each addition or amendment to a statute that
exempts any information contained in a public record from disclosure pursuant to


http://www.doj.state.or.us/public_records/pdf/public_records_law_reform_task_force_11-18-15_materials_sb500_1993.pdf
https://olis.leg.state.or.us/liz/2011R1/Downloads/MeasureDocument/SB41/A-Engrossed

subdivision (k) of Section 6254 shall be listed and described in this article pursuant to a
bill authorized by a standing committee of the Legislature to be introduced during the
first year of each session of the Legislature. The statutes and constitutional provisions
listed in this article may operate to exempt certain records, or portions thereof, from
disclosure. The statutes and constitutional provisions listed and described may not be
inclusive of all exemptions. The listing of a statute or constitutional provision in this
article does not itself create an exemption. Requesters of public records and public
agencies are cautioned to review the applicable statute or constitutional provision to
determine the extent to which it, in light of the circumstances surrounding the request,
exempts public records from disclosure.

Louisiana Revised Statutes § 44:4.1

Exceptions

A. The legislature recognizes that it is essential to the operation of a democratic
government that the people be made aware of all exceptions, exemptions, and limitations
to the laws pertaining to public records. In order to foster the people's awareness, the
legislature declares that all exceptions, exemptions, and limitations to the laws pertaining
to public records shall be provided for in this Chapter or the Constitution of Louisiana.
Any exception, exemption, and limitation to the laws pertaining to public records not
provided for in this Chapter or in the Constitution of Louisiana shall have no effect.

Tag
United States Code § 552(b)

This section does not apply to matters that are—

(3) specifically exempted from disclosure by statute (other than section 552b of this
title), if that statute—

(A) (i) requires that the matters be withheld from the public in such a manner as to
leave no discretion on the issue; or (ii) establishes particular criteria for withholding or
refers to particular types of matters to be withheld; and

(B) if enacted after the date of enactment of the OPEN FOIA Act of 2009, specifically
cites to this paragraph.

Florida Statutes § 119.15(4)(a)

A law that enacts a new exemption or substantially amends an existing exemption must
state that the record or meeting is:

1. Exempt from s. 24, Art. | of the State Constitution;

2. Exempt froms. 119.07(1) or s. 286.011; and

3. Repealed at the end of 5 years and that the exemption must be reviewed by the
Legislature before the scheduled repeal date.

Reqular Review & Legislative Action




Florida Statutes § 119.15

(2) This section provides for the review and repeal or reenactment of an exemption
from s. 24, Art. | of the State Constitution and s. 119.07(1) or s. 286.011. This act does
not apply to an exemption that:

(@) Isrequired by federal law; or
(b) Applies solely to the Legislature or the State Court System.

(3) Inthe 5th year after enactment of a new exemption or substantial amendment of an
existing exemption, the exemption shall be repealed on October 2nd of the 5th year,
unless the Legislature acts to reenact the exemption.

(5)(@) By June 1 in the year before the repeal of an exemption under this section, the
Office of Legislative Services shall certify to the President of the Senate and the Speaker
of the House of Representatives the language and statutory citation of each exemption
scheduled for repeal the following year.

(b) An exemption that is not identified and certified to the President of the Senate and
the Speaker of the House of Representatives is not subject to legislative review and repeal
under this section. If the office fails to certify an exemption that it subsequently
determines should have been certified, it shall include the exemption in the following
year’s certification after that determination.

Kansas Statutes § 45-229

(b) Subject to the provisions of subsections (g) and (h), any new exception to disclosure
or substantial amendment of an existing exception shall expire on July 1 of the fifth year
after enactment of the new exception or substantial amendment, unless the legislature
acts to continue the exception. A law that enacts a new exception or substantially amends
an existing exception shall state that the exception expires at the end of five years and
that the exception shall be reviewed by the legislature before the scheduled date.

(e) Inthe year before the expiration of an exception, the revisor of statutes shall certify
to the president of the senate and the speaker of the house of representatives, by July 15,
the language and statutory citation of each exception which will expire in the following
year which meets the criteria of an exception as defined in this section. Any exception
that is not identified and certified to the president of the senate and the speaker of the
house of representatives is not subject to legislative review and shall not expire. If the
revisor of statutes fails to certify an exception that the revisor subsequently determines
should have been certified, the revisor shall include the exception in the following year's
certification after that determination.

(g) A provision of law which creates or amends an exception to disclosure under the
open records law shall not be subject to review and expiration under this act if such
provision:

(1) Isrequired by federal law;

(2) applies solely to the legislature or to the state court system;

(3) has been reviewed and continued in existence twice by the legislature; or

(4) has been reviewed and continued in existence by the legislature during the 2013
legislative session and thereafter.



(h) (1) The legislature shall review the exception before its scheduled expiration and
consider as part of the review process the following:

(A) What specific records are affected by the exception;

(B) whom does the exception uniquely affect, as opposed to the general public;

(C) what is the identifiable public purpose or goal of the exception;

(D) whether the information contained in the records may be obtained readily by
alternative means and how it may be obtained;

Maine Revised Statutes § 432

1. Recommendations. During the second regular session of each Legislature, the review
committee may report out legislation containing its recommendations concerning the
repeal, modification and continuation of public records exceptions and any
recommendations concerning the exception review process and the accessibility of public
records. Before reporting out legislation, the review committee shall notify the
appropriate committees of jurisdiction concerning public hearings and work sessions and
shall allow members of the appropriate committees of jurisdiction to participate in work
sessions.

2. Process of evaluation. According to the schedule in section 433, the advisory
committee shall evaluate each public records exception that is scheduled for review that
biennium. This section does not prohibit the evaluation of a public record exception by
either the advisory committee or the review committee at a time other than that listed in
section 433. The following criteria apply in determining whether each exception
scheduled for review should be repealed, modified or remain unchanged:

A. Whether a record protected by the exception still needs to be collected and
maintained;

B. The value to the agency or official or to the public in maintaining a record protected
by the exception;

C. Whether federal law requires a record to be confidential;

D. Whether the exception protects an individual's privacy interest and, if so, whether that
interest substantially outweighs the public interest in the disclosure of records;

E. Whether public disclosure puts a business at a competitive disadvantage and, if so,
whether that business's interest substantially outweighs the public interest in the
disclosure of records;

F. Whether public disclosure compromises the position of a public body in negotiations
and, if so, whether that public body's interest substantially outweighs the public interest
in the disclosure of records;

G. Whether public disclosure jeopardizes the safety of a member of the public or the
public in general and, if so, whether that safety interest substantially outweighs the public
interest in the disclosure of records;

H. Whether the exception is as narrowly tailored as possible; and

I. Any other criteria that assist the review committee in determining the value of the
exception as compared to the public's interest in the record protected by the exception.

Revised Code of Washington § 42.56.140



(1)(a) The public records exemptions accountability committee is created to review
exemptions from public disclosure, with thirteen members as provided in this subsection.
* * k*x *

(2) The purpose of the public records exemptions accountability committee is to review
public disclosure exemptions and provide recommendations pursuant to subsection (7)(d)
of this section. The committee shall develop and publish criteria for review of public
exemptions.

(3) All meetings of the committee shall be open to the public.

(4) The committee must consider input from interested parties.

(5) The office of the attorney general and the office of financial management shall
provide staff support to the committee.

* k% *

(7)(a) Beginning August 1, 2007, the code reviser shall provide the committee by August
1st of each year with a list of all public disclosure exemptions in the Revised Code of
Washington.

(b) The committee shall develop a schedule to accomplish a review of each public
disclosure exemption. The committee shall publish the schedule and publish any
revisions made to the schedule.

(c) The chair shall convene an initial meeting of the committee by September 1, 2007.
The committee shall meet at least once a quarter and may hold additional meetings at the
call of the chair or by a majority vote of the members of the committee.

(d) For each public disclosure exemption, the committee shall provide a recommendation
as to whether the exemption should be continued without modification, modified,
scheduled for sunset review at a future date, or terminated. By November 15th of each
year, the committee shall transmit its recommendations to the governor, the attorney
general, and the appropriate committees of the house of representatives and the senate.

Explicit Criteria for Exemptions

Florida Statutes § 119.15(6)

(@) As part of the review process, the Legislature shall consider the following:

1. What specific records or meetings are affected by the exemption?

2. Whom does the exemption uniquely affect, as opposed to the general public?

3. What is the identifiable public purpose or goal of the exemption?

4. Can the information contained in the records or discussed in the meeting be readily
obtained by alternative means? If so, how?

5. Is the record or meeting protected by another exemption?

6. Are there multiple exemptions for the same type of record or meeting that it would
be appropriate to merge?

(b) Anexemption may be created, revised, or maintained only if it serves an
identifiable public purpose, and the exemption may be no broader than is necessary to
meet the public purpose it serves. An identifiable public purpose is served if the
exemption meets one of the following purposes and the Legislature finds that the purpose
is sufficiently compelling to override the strong public policy of open government and
cannot be accomplished without the exemption:



1. Allows the state or its political subdivisions to effectively and efficiently administer
a governmental program, which administration would be significantly impaired without
the exemption;

2. Protects information of a sensitive personal nature concerning individuals, the release
of which information would be defamatory to such individuals or cause unwarranted
damage to the good name or reputation of such individuals or would jeopardize the safety
of such individuals. However, in exemptions under this subparagraph, only information
that would identify the individuals may be exempted; or

3. Protects information of a confidential nature concerning entities, including, but not
limited to, a formula, pattern, device, combination of devices, or compilation of
information which is used to protect or further a business advantage over those who do
not know or use it, the disclosure of which information would injure the affected entity in
the marketplace.

Kansas Statutes § 45-229(a) & (h)(2)

(@) It is the intent of the legislature that exceptions to disclosure under the open records
act shall be created or maintained only if:

(1) The public record is of a sensitive or personal nature concerning individuals;

(2) the public record is necessary for the effective and efficient administration of a
governmental program; or

(3) the public record affects confidential information.

The maintenance or creation of an exception to disclosure must be compelled as
measured by these criteria. Further, the legislature finds that the public has a right to have
access to public records unless the criteria in this section for restricting such access to a
public record are met and the criteria are considered during legislative review in
connection with the particular exception to disclosure to be significant enough to override
the strong public policy of open government. To strengthen the policy of open
government, the legislature shall consider the criteria in this section before enacting an
exception to disclosure.

(h)(2) an exception may be created or maintained only if it serves an identifiable public
purpose and may be no broader than is necessary to meet the public purpose it serves. An
identifiable public purpose is served if the legislature finds that the purpose is sufficiently
compelling to override the strong public policy of open government and cannot be
accomplished without the exception and if the exception:

(A) Allows the effective and efficient administration of a governmental program, which
administration would be significantly impaired without the exception;

(B) protects information of a sensitive personal nature concerning individuals, the
release of which information would be defamatory to such individuals or cause
unwarranted damage to the good name or reputation of such individuals or would
jeopardize the safety of such individuals. Only information that would identify the
individuals may be excepted under this paragraph; or

(C) protects information of a confidential nature concerning entities, including, but not
limited to, a formula, pattern, device, combination of devices, or compilation of
information which is used to protect or further a business advantage over those who do



not know or use it, the disclosure of which information would injure the affected entity in
the marketplace.

Other
ORS 192.440(7)

A public body shall make available to the public a written procedure for making public
record requests that includes:

(a) The name of one or more persons to whom public record requests may be sent, with
addresses; and

(b) The amounts of and the manner of calculating fees that the public body charges for
responding to requests for public records.

Revised Code of Washington § 42.56.060

No public agency, public official, public employee, or custodian shall be liable, nor shall
a cause of action exist, for any loss or damage based upon the release of a public record if
the public agency, public official, public employee, or custodian acted in good faith in
attempting to comply with the provisions of this chapter.



