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2019-21  
Legislatively Approved Budget 
 
Positions                        57 
FTE                                56.50 

2021-23 
Agency Request Budget 
 
Positions                        68 
FTE                                66.18 

Change to 2019-21 
Legislatively Approved Budget 
 
Positions                         11 
FTE                                 9.68 

Solicitor General 
 

1 position / 1.00 FTE 

Defense of Criminal Convictions: 
Direct Appeals 

 
Positions                      19 
FTE                              18.66 

Defense of Criminal Convictions: Post 
Conviction and Federal Habeas 

 
Positions                              11      
FTE                                      10.63 

Civil and Administrative Appeals 
 

 
Positions                        25 
FTE                                25.08 

Deputy Solicitor General 
 

1 position / 1.00 FTE 

Policy Package #466 
Appellate Editing 

 
 

Positions                4  
FTE                    3.52 

Policy Package #465 
Capital Case Unit 

 
 

Positions                6  
FTE                    5.28 

Policy Package #441 
Non-Unanimous Jury 

Appeals 
 

Positions                1  
FTE                    0.88 
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Executive Summary 
  
Primary Focus Area:  Safer, Healthier Communities 
Secondary Focus Area:       Excellence in State Government 
Program Contact:   Benjamin Gutman, Solicitor General, 503.378.4402 
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Program Overview 
 
The Appellate Division represents the state in all appellate cases in which the state is a party or has a significant legal interest. The 
Division’s responsibility includes not only advocating on the state’s behalf in the individual case but also advancing arguments that 
serve the state’s long-term legal interests.  Appellate Division lawyers play a key role in keeping convicted criminals in prison, protecting 
the state from monetary liability, and defending the constitutionality of state laws. 
 
Program Description 
 
The Appellate Division has 40 attorneys, one support-staff manager, two paralegals, and 14 support staff.  The Solicitor General is the 
Division Administrator.  The Division's attorneys include some of the state’s (and, in some instances, the nation’s) foremost experts in 
appellate advocacy, criminal practice, victim’s rights, administrative procedure, and constitutional law. 

 
The Appellate Division represents the state in all appeals in which the state is a party.  That includes every criminal and post-conviction 
appeal in the state and about 60% of the civil cases in the Oregon Court Appeals, where most appeals begin.  In a typical appeal, the 
state will have prevailed in the trial court and the opposing party will be seeking to have that ruling overturned.  The Division attorney 
assigned the case will submit a detailed written brief explaining the legal principles at issue and how the court should apply them to the 
facts of the case.  In some appeals, the Court of Appeals will also hold an oral argument at which the judges ask the attorneys 
questions about the legal issue, the facts of the case, and how a precedent set in that case might be applied in future situations. 
 
Appellate Division attorneys also appear in a majority of the appeals that come before the Oregon Supreme Court.  Most of the cases 
that court hears are ones that the court chooses because they involve significant legal issues on which an in-depth analysis of the law 
will benefit the lower courts, attorneys, and the public.  The Court’s decisions interpreting the constitution and state laws affect the state, 
local governments, and the people across a wide spectrum of issues.  If the Court grants review, the parties typically prepare additional 
written briefs and the Court hears oral argument.  Because of the complexity, importance, and extraordinary nature of the cases at the 
Supreme Court level, the Appellate Division devotes special attention and considerable time to preparing its attorneys and editing their 
written work before the Court, to ensure that it is of the highest quality. 
 
Appeals involving the state also arise in the federal system, typically in the United States Court of Appeals for the Ninth Circuit.  The 
process is similar, with attorneys required to prepare briefs and present oral argument, but on average cases in the Ninth Circuit are 
more complex than those in the state Court of Appeals.  In an average year, the state will also respond to several petitions for 
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discretionary review by the United States Supreme Court on important questions of federal law. 
 
The state also appears in some cases in which the state is not a party but the case involves a challenge to a state statute or other 
significant policy issue.  Appellate Division attorneys draft some of those amicus curiae (“friend of the court”) briefs, they also review 
multistate briefs prepared by other states to determine whether Oregon will join. 
 
About two-thirds of the Division’s cases involve appeals from criminal convictions.  These include direct criminal appeals—appeals in 
which a criminal seeks to overturn the conviction or sentence obtained by a district attorney’s office—as well as state post-conviction 
appeals and federal habeas corpus appeals, in which a convicted offender claims that the conviction or sentence is unconstitutional and 
should be overturned. 

The remaining one-third of the Division’s cases typically involve a challenge to some action or decision by a state official or employee; 
they may involve state labor-relations issues, challenges to the constitutionality of a state statute, or claims that the state engaged in 
wrongful conduct for which the state can be liable under the Oregon Tort Claims Act.  Another substantial part of the caseload is 
appeals related to dependency proceedings involving neglected or abused children.  The Division also is responsible for preparing and 
defending ballot titles for initiative measures and some referenda.   
 
Another significant role that the Division plays is advising other divisions in the department and client agencies.  Because of their deep 
expertise in many areas of law, Division attorneys are frequently asked to provide legal advice and discuss strategies for handling 
cases in lower courts and administrative tribunals.  Attorneys who concentrate on criminal-law matters provide legal advice on a daily 
basis to District Attorney’s offices throughout the state, provide electronic weekly updates on recent appellate court opinions, publish 
annual updates on appellate criminal law matters, and present training at conferences for District Attorneys and other law-enforcement 
organizations and continuing education programs.  Division attorneys also help in presenting training for state agencies and in 
preparing the Department's Administrative Law Manual.   
 
In the vast majority of the cases handled by the Division, the state is responding to the appeal of another party.  The costs of the 
program are therefore largely outside of the Division’s control.  For the past few years, the total number of appeals has remained fairly 
constant, averaging more than 3,000 cases per biennium in the Oregon Court of Appeals and the Ninth Circuit. 
 
Program Justification and Link to Long Term Outcomes 
 
The Appellate Division supports the primary goal of Safe, Healthy Oregonians.  The Division’s work directly improves citizens’ access to 
justice and the ability to exercise their rights by ensuring competent and timely representation for the state on appeal.  The Division 
supports a secondary goal of Excellence in State Government by ensuring that the government makes legal arguments that advance 
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the interests of the state as a whole, not just the interests of the litigant in a particular case.  The Division’s attorneys’ roles are not to 
simply advocate for a position but rather to determine whether the state party has a defensible legal position.  If not, the Division’s 
attorneys can work with agencies, for instance, to withdraw an order and fix the legal error, or to return a criminal case to the trial court 
for a correct sentence.  The courts then determine the legally correct position, and typically explain those outcomes in public written 
opinions. 
 
Briefs that are filed with the court are typically available to the public, the oral arguments are open to the public, and the legal opinions 
that come out on a weekly basis are available to the public.  Thus, the vast majority of the Division’s substantive work is transparent. 
 
Program Performance 
 
With respect to the Division’s work defending criminal convictions, the Division’s performance can be measured by the amount of time it 
takes for the state to file its briefs in appeals.  Due to budget cuts in past biennia, the average length of time that it took both the 
defendant and the state to file a brief was approximately 350 days for each side’s brief.  Reducing that time was critical: if cases take 
too long to resolve on appeal, cases are more difficult to prosecute again if the courts overturn a conviction.  And in cases where 
resolution takes too long, there is a greater risk that federal courts will intervene in state-court operations.  The Division has worked 
closely with the state courts and the Office of Public Defense Services to bring down that amount of delay.  The current goal is that 
briefs be filed within 182 days.  Unlike the criminal caseload, civil and administrative appeals are briefed on a tighter schedule, usually 
within 49 days.   
 
Enabling Legislation/Program Authorization 
 
Under ORS 138.040, anyone convicted of a crime under Oregon law may appeal their convictions in the Court of Appeals as a matter 
of right.  The legislature has designated the Attorney General to represent the state on appeal in all criminal cases.  ORS 180.060(1).   
Under ORS 138.650, a petitioner in a post-conviction case may appeal an adverse decision as a matter of right.  The legislature has 
also designated the Attorney General to represent the state in those cases, as well as in habeas corpus proceedings.  ORS 138.570; 
ORS 180.060(4). 
 
A party unsatisfied with a trial court judgment in a civil case may appeal that judgment as a matter of right under ORS 19.205, and the 
Division represents the state on appeal.  ORS 180.060(4).  Administrative appeals arise under the Oregon Administrative Procedures 
Act.  That law provides anyone adversely affected by a state agency order the right to judicial review of that order.  ORS 183.482; ORS 
183.484.  The Division represents the agency that issued the order in judicial review proceedings in the Court of Appeals. 
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Funding Streams 
 
The majority of the program is funded by charging client agencies for services rendered. The program is also responsible for preparing 
and defending ballot titles and criminal conviction appeals, which are supported by billing the General Fund (see Appellate and DCC 
programs).  
 

Significant Program Changes from 2019-21 
 
The workload associated with the Defense of Criminal Convictions has continued to rise steadily since the spring of 2019.  This 
workload is considered mandatory caseload since the work is not discretionary.  Individuals who are convicted of crimes have 
constitutional and statutory rights to contest their convictions.  DOJ is obligated to respond to all of these cases and does not have any 
control over the workload.  As such, it is essential for the Trial and Appellate Divisions to have adequate personnel to perform the legal 
work and the Defense of Criminal Convictions (DCC) funding must be adequate to pay the invoices for the legal work.  The August 
2020 Special Legislative Session has reduced the number of Appellate Division positions by two and reduced the DCC budget by 
$2,281,591 presenting DOJ with an unmanageable situation in meetings its obligations to the State of Oregon in performing this 
mandated caseload.  The DCC budget was already projected to have a shortfall of approximately $1.5 million before the budget 
reduction. 
 
Another factor for the 2021-23 biennium is the anticipated increase in DCC workload due to the United States Supreme Court decision 
invalidating criminal convictions decided by less than a unanimous verdict: Ramos v. Louisiana.  The decision affects not only those 
persons currently in custody, but persons who have served their sentence and post-prison supervision but have a felony conviction 
from some time in the past.  All those persons would currently be able to bring a post-conviction relief case challenging their conviction.  
Currently, there are about 11,000 incarcerated persons in ODOC facilities.  In addition, the most likely group of persons who would 
want to challenge old convictions that remain on their records would be those persons who must register as sex offenders.  Currently, 
there are 31,000 registered sex offenders on state registries in Oregon.  As a result, we anticipate thousands of cases being filed over 
the next biennium seeking relief from non-unanimous criminal convictions.  POP #441 seeks the funding and positions to perform all of 
this additional DCC legal casework.  POP #465 and #466 outline the other resource needs for the Appellate Division to ensure the 
quality of legal work required at the Oregon Court of Appeals and the Ninth Circuit court levels. 
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Appellate 
 
010 – Non-PICS Psnl Svc / Vacancy Factor 
 

Purpose: This package includes the following adjustments: Standard Inflation factor of 4.3%, adjustment for the 2021-23 vacancy 
factor and mass transit taxes, and PERS bond assessment (PBA). 

 
How Achieved:  Accounts were adjusted using the DAS published instructions. 
 
2021-23/2023-25 Staffing Impact:  None 
 
Revenue Source: $82,635 Other Funds Limited 
 
 
 
022 – Phase-out Pgm & One-time Costs 
 
Purpose: This package phases out one-time costs related to 2019-21 Policy Option Package #104 Essential Costs of Information 
Technology (IT). 
 
How Achieved:  Eliminate services and supplies expenditures. 
 
2021-23/2023-25 Staffing Impact:  None 
 
Revenue Source: ($51,850) Other Funds Limited 
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Appellate 
 
031 – Standard Inflation and State Government Service Charge 
 
Purpose:  Standard inflation of 4.3% was applied to all services and supplies accounts except for Professional Services, Attorney 
General, and State Government Services Charges.  The package adjusts the State Government Service Charges assessed by DAS, 
Secretary of State Audits Division, State Library, Supreme Court Library, Risk Management, and others based on the 2021-23 State of 
Oregon Price List of Goods and Services. Inflation of 5.7% to Professional Services, and 19.43% to Attorney General line items. 
 
How Achieved:  Accounts were adjusted using the DAS published instructions. 
 
2021-23/2023-25 Staffing Impact:  None 
 
Revenue Source:   $65,353   General Fund 
 $381,783 Other Funds Limited 
                                    $447,136 Total Funds 
 
 
 
032 – Above Standard Inflation 
 
Purpose:  This package adjusts selected Services and Supplies accounts to provide budget for expenses that are projected to increase 
faster than standard inflation, including DAS Financial Business Systems charges for Workday. 

How Achieved:  Accounts were adjusted using the DAS published instructions. 

2021-23/2023-25 Staffing Impact:  None 

Revenue Source:  $22,870 Other Funds Limited
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Appellate 
 
100 – Reconcile Intra-Agency Charges 

 
Purpose:  All expenses of the Administrative Services Division are funded by the allocation of those expenses as administrative 
overhead to all of the other Department of Justice Divisions.  This package is to align the Division budgets with the Intra-Agency 
Charges to be assessed to fund the Administrative Services Division. 
 
How Achieved:  This package seeks the appropriate budget to fund the increases in Intra-Agency charges related to the Administrative 
Services Division policy option packages for the 2021-23 biennium that would be funded through the Intra-Agency Charges of the 
paying divisions. 
. 

 
2021-23/2023-25 Staffing Impact:  None 

Quantifying Results: This package ensures that divisions do not experience a budget shortfall in the payment of their Intra-Agency 
Charges. 

 
Revenue Source:  $690,498 Other Funds Limited
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Appellate 
 
101 – Reclassification of Positions  

 
Purpose: This package seeks to reconcile position budgets with the actual costs of positions.  Over the course of time, employee 
position duties and responsibilities can change.  Occasionally, these changes warrant a reclassification of a position due to a greater 
level of complexity or responsibility.  Any DOJ request for a position reclassification is reviewed and subject to approval by the DAS 
Chief Human Resources Office.  Reclassifications occur to appropriately and equitably compensate an employee for their work relative 
to other state employees performing the same work.  The reclassification ensures employee equity but creates a budget shortfall once 
implemented.  This package would align the DOJ budget for a specific list of employees whose positions were reclassified to the 
amount of their new DAS-CHRO approved salaries. 
 
How Achieved: This package requests the budget increases to align position budgets with the actual salary and benefit costs for these 

reclassified positions.  The source of funding is the DOJ Legal Fund. 
 

 
2021-23/2023-25 Staffing Impact:  None 

Revenue Source:  $38,274 Other Funds Limited
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Appellate 
 
441 – Non-unanimous Jury Appeals 
 
Purpose:  Ensure appropriate staffing for anticipated increase in work due to the United States Supreme Court decision invalidating 
criminal convictions decided by less than a unanimous verdict: Ramos v. Louisiana. The decision affects not only those persons 
currently in custody, but persons who have served their sentence and post-prison supervision but have a felony conviction from some 
time in the past.  All those persons would currently be able to bring a post-conviction relief case challenging their conviction.  Currently, 
there are about 11,000 incarcerated persons in ODOC facilities.  In addition, the most likely group of persons who would want to 
challenge old convictions that remain on their records would be those persons who must register as sex offenders.  Currently, there are 
31,000 registered sex offenders on state registries in Oregon.  As a result, we anticipate thousands of cases being filed over the next 
biennium seeking relief from non-unanimous criminal convictions.  The Trial Division has requested 5 additional AAGs to handle the 
increased workload, and we anticipate needing one additional Appellate AAG to handle the appeals from those cases. 
 
How Achieved: This package requests Other Funds expenditure limitation and one new permanent position to handle this very large 
additional workload.  The source of funding is the Legal Fund with all work billable to the Defense of Criminal Convictions fund requiring 
additional General Fund to pay for the billable hours.  There is a corresponding POP # 441 for the Defense of Criminal Convictions fund 
to request the additional General Fund support for this additional legal work. 
 
 
2021-23 Staffing Impact:             1 position/.88 FTE 
                                                          Assistant Attorney General – 1 position/0.88 FTE 
 
2023-25 Staffing Impact:             1 position/1.00 FTE 
                                                           Assistant Attorney General – 1 position/1.00 FTE 
  
Appellate 
 
Quantifying Results:  The ability to handle appeals in which persons are challenging their non-unanimous criminal convictions. 
 
Revenue Source:               $    316,789   Other Funds Limited 
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Appellate 
 
POP 465 – Capital Case Unit 
 
Purpose:  Create a Capital Case Unit within the Appellate Division for the primary purpose of litigating capital (death penalty) post-
conviction relief (PCR) cases in state circuit court, and federal habeas corpus (FHC) cases in federal district court. 
 
Currently, capital PCR and FHC trial court litigation is administered by the Appellate Division and staffed with attorneys from the 
Appellate Division and the Trial Division.  The attorneys who handle the capital cases also carry significant Trial and Appellate non-
capital caseloads.  However, when activity in a capital case accelerates in anticipation of trial or significant motion dates, other non-
capital work often needs to be extended or re-assigned. 
 
Capital PCR and FHC trial work is extremely complex civil litigation.  It often involves voluminous discovery, significant motion practice, 
and in-court presentation of evidence.  Because the work involves a collateral challenge to criminal convictions and sentences, 
however, it also involves an in-depth understanding of criminal law.  In short, this type of work is highly specialized.  The attorneys from 
the Trial and Appellate Divisions who are assigned these cases are very good at discrete parts of the litigation, but because they also 
carry their own non-capital caseloads, they are unable to master all parts of the litigation.  The creation of a Capital Case Unit at DOJ 
would help bridge this gap.   
 
How Achieved:  This package requests Other Funds expenditure limitation and six new permanent positions:  three Senior Assistant 
Attorney General positions; one paralegal; one investigator; and one Office Specialist 1 position.  The creation of the Capital Case Unit 
would allow the department to recruit and retain personnel with highly specialized skills who could handle all parts of the litigation of 
PCR and FHC capital cases.  The attorneys assigned to this unit would have as their primary responsibility the litigation of capital cases 
but would also be available to handle non-capital Appellate or Trial cases during lulls in the litigation of their capital cases.  The source 
of funding is the Legal Fund with most work billable to the Defense of Criminal Convictions fund requiring additional General Fund to 
pay for the billable hours.  There is a corresponding POP # 465 for the Defense of Criminal Convictions fund to request the additional 
General Fund support for this additional legal work. 
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Appellate 
 
POP 465 – Capital Case Unit (cont.) 
 
2021-23 Staffing Impact:                6 positions/5.28 FTE 
                                                                      Senior AAG – 3 positions/2.64 FTE 
                                                                      Paralegal – 1 position/0.88 FTE 
                                                                      Investigator 3 – 1 position/0.88 FTE 
                                                                     Office Specialist 2 – 1 position/0.88 FTE 
 
2023-25 Staffing Impact:                6 positions/6.00 FTE 
                                                                     Senior AAG – 3 positions/3.00 FTE 
                                                                     Paralegal – 1 position/1.00 FTE 
                                                                     Investigator 3 – 1 position/1.00 FTE 
                                                                    Office Specialist 2 – 1 position/1.00 FTE 
 
Quantifying Results:  The creation of a highly specialized team familiar with all aspects of capital case litigation. 
 
Revenue Source:$ 1,762,134 Other Funds Limited
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Appellate 
 
POP 466 - Appellate Editing 
 
Purpose:  Ensure that all Appellate briefs are reviewed by at least one attorney in addition to the brief’s author before being filed.  This 
will improve the quality of legal briefs and the internal training and mentorship of legal staff with additional attorney positions.   
 
The Appellate Division currently has 39 FTE attorney positions.  Five of those positions are attorney managers (Solicitor General, 
Deputy Solicitor General, and 3 Attorneys-in-Charge), who do not carry a full caseload.  The Division averages approximately 1,500 
briefs filed per year.  That means, on average, each attorney is expected to file approximately 40 appellate briefs per year. 
 
This type of volume does not allow most briefs that are filed to be edited by anyone other than the assigned attorney.  Although some 
briefs (most Oregon Supreme Court and 9th Circuit Court of Appeals work, and a small percentage of Oregon Court of Appeals work) 
are edited by manager or another attorney in the office, most are not.  Most briefs in routine cases are researched, written, and edited 
by a single AAG, and are not reviewed before filing with the court. 
 
This arrangement is not optimal to produce the highest quality work, nor is it typical among other Appellate Divisions around the 
country.  Most appellate briefs filed by other states’ Departments of Justice are internally reviewed—at least minimally—before they are 
filed. 
 
In addition to potentially effecting the overall quality of the work on individual cases, a lack of editing also constrains professional 
development of the lawyers in the Appellate Division.  Every Appellate Division lawyer—from the attorney fresh out of law school to the 
seasoned appellate veteran—can improve their brief and their overall writing ability by getting feedback from a colleague or a manager. 
 
How Achieved:  This package would add four permanent Senior Assistant Attorney General level attorney positions and Other Funds 
expenditure limitation to the Appellate Division to ensure that all Appellate briefs are reviewed by at least one attorney in addition to the 
brief’s author before being filed.  The source of funding is the Legal Fund.  Approximately two-thirds of the work would be billable to the 
Defense of Criminal Convictions fund and therefore requires General Fund for this billable amount.  There is a corresponding POP # 
466 for the Defense of Criminal Convictions fund to request the additional General Fund support for this additional legal work. 
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Appellate 
 
POP 466 - Appellate Editing (cont.) 
 
2021-23 Staffing Impact:                      4 positions/3.52 FTE 
                                                                             Senior AAG – 4 positions/3.52 FTE 
 
2023-25 Staffing Impact:                     4 positions/4.00 FTE 

         Senior AAG – 4 positions/4.00 FTE 
 
Quantifying Results:  This package will improve the quality of Appellate Division briefs and develop skilled editors. 
 
Revenue Source:$ 1,577,604 Other Funds Limited
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